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THE TREATY OF LISBON: SOME
HUMAN RIGHTSISSUES

ROBIN C A WHITE*

Introductory Remarks

The history of human rightsn the European Community and
European Union makes a fascinating study. Prombpiethe
constitutional courts of Germany and Italy, the @oaf
Justice took its first tentative steps towardssiesy of human
rights protection for those affected by decisionfs tle
institutions. In the Stauder casé the Court of Justice
recognised that the general principles of law whake a
source of Community laWinclude protection for human
rights which would be safeguarded by the Court.sEhfirst
steps were elaborated in the Internationale
Handelsgesellschaftase® There the Court ruled that respect
for human rights forms an integral part of the potion
provided by the general principles of law recogdises a
source of Community law. The Court added that the
protection of these rights, ‘whilst inspired by the
constitutional traditions common to the Member &amust
be ensured within the framework of the structured an

* Professor of Law, The University of Leicester.eTauthor is a member of the
Faculty of Law’'s Centre for European Law and Inédign.

! Community law prefers the term fundamental righist what is at issue are
human rights. Throughout this essay, the term hurigdmts is used except when
quoting material or using the title of a Commurdtycument which uses the term
fundamental rights. Note that certain amendmentedaced by the Treaty of
Lisbon use the term human rights rather than fureddah rights.

2 Case 29/69Stauder v UIm[1969] ECR 419.

% See, generally, T HartleyThe Foundations of European Community Law
Oxford: Oxford University Press, Fifth edition, Z)@h. 5.

4 Case 11/70nternationale Handelsgesellschaft970] ECR 1125.
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objectives of the Community.’ Thold casé was the first in
which direct reference was made to internationgties to
which the Member States are parties, or in whiay thave
collaborated, as providing guidelines which shoube
followed within the framework of Community law. Tmeed
to refer to international agreements in which Mem&tates
had collaborated rather than referring expressly the
European Convention arose because at the time é-raad
not yet ratified the European Convention. In fetili casé
the Court concluded that a particular provisiorCoimmunity
law was a ‘specific manifestation of the more gaher
principles’ enshrined in the European Conventidmniswas a
significant statement because strictly the recagmiof the
provisions in the European Convention was not rssggsfor
its decision.

In the Hauer case’ the Court made specific reference to
constitutional provisions in Germany, Ireland, dtaly, as
well as to the European Convention, in concludingt tthe
control of the use of property in issue in the cdsk not
exceed the limitations allowed under any of theggmes.

The approach taken in the case law of the Coultusfice was
endorsed by the political institutions in theirrtdDeclaration

of 5 April 1977 which stressed the importance th#&pched

to the protection of human rights as derived frohe t
constitutions of the Member States and from theopean
Convention, and confirmed the respect of all theitations

for such rights. This was followed by the inclusion the
Preamble to the Single European Act of 17 Febr@886 of a
reference to the European Convention. The Treaty on
European Union, which entered into force on 1 Ndvem

® Case 4/73Nold v Commissiar1974] ECR 491.
® Case 36/73Rutili, [1975] ECR 1219.
" Case 44/7%auer, [1979] ECR 3727.
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1993, incorporated reference to the European Cdiorein
Article F.28 which reads:

The Union shall respect fundamental rights, as
guaranteed by the European Convention for the
Protection of Human Rights and Fundamental
Freedoms signed in Rome on 4 November 1950 and
as they result from the constitutional traditions
common to the Member States, as general principles
of Community law.

This provision takes over the language of the Cisetf in its
case law’. Despite this progress, the context in which human
rights questions have arisen in Community law resaather
meagre. It is, however, now the position that theaur€ will
review measures of the institutions for their cotiiplgty with
human rights protected by the European Convention.

The Court of Justice has, however, not ignoredjtiestion of
the extent to which the conduct of Member Stateg atso be
subject to review for compatibility with human righ
standards when they are acting within the fielommunity
law. In such cases, the conduct of Member States bea
called to account by the Court of Justice wherey thee
directly implementing Community provisions.Where the
Member States are implementing Community law, thaew

8 Said in Opinion 2/94 on accession by the Communitythe European
Convention on Human Rights, [1996] ECR 1-1759 teegionstitutional status to
the existing case law of the Court of Justice omém rights.

° The location of this provision in the Treaty on &pean Union (rather than its
insertion into the EC Treaty) coupled with the Lations on the Court of
Justice’s jurisdiction under what was then Art. Ltbe Treaty on European
Union, avoids the incorporation of the European vemtion (at least in relation
to matters within the scope of the EC Treaty) keytihck door.

19 See Case C-5/88Nachauf [1989] ECR 260; see further Case C—2/92,
Bostock[1994] ECR 1-955.



may go further. So in th€RT case}' which concerned a
Greek television monopoly, the Court took the vigat any
derogation by a Member State from the freedom twige
services under the EEC Treaty had to be compauitite the
freedom of expression recognized under the European
Convention on Human Rights. This formulation suggdisat

in any regulation by Member States of mattersriglhvithin

the scope of Community, measures taken by Membaest
must as a matter ofCommunity law comply with the
Convention?

Differential interpretation is one risk of havingwd
independent systems of human rights protectioncdagp®n
the same set of rules and traditidndn the Hoechstcase*
the Court of Justice held that there was no hurgnt to the
inviolability of the home in the Community legaldar in
regard to the business premises of undertakingsthen
grounds that there was insufficient common praciicehe
legal orders of the Member States on the proteditorded
to business premises against intervention by thbligpu
authorities. But in three casdéghe Court of Human Rights
held that Article 8 was wide enough to encompadh lioe

11 Case C-260/89ERT, [1991] ECR |-2925. See also Opinion of Advocate
General Jacobs in Case C-168/Kgnstantinidis v. Altensteig-Standesamt
[1993] ECR 1-2755, and Case C-368Ramiliapress [1997] ECR 1-3689.

12 See also Case C-112/@xhmidberger[2003] ECR 1-5659, for a case in
which the fundamental freedoms in the EC Treatye(ference with transit
through the Brenner Pass caused by an environmgaggst) and human rights
(freedom of association and expression) had tcaltembed.

13 R. Lawson, ‘Confusion and Conflict? Diverging Irgeetations of the
European Convention on Human Rights in Strasbouadylauxembourg’ in R.
Lawson and M. de Blois (edsThe Dynamics of the Protection of Human Rights
in Europe: Essays in Honour of Henry G. Schern{Bardrecht, 1994), at 219.

!4 Joined Cases 46/87 and 227/8®echst v. Commissiof.989] ECR 2859.

!5 Chappell v. United Kingdopdudgment of 30 March 1989, Series A, No. 152;
(1990) 12 EHRR 1Niemetz v. Germanyudgment of 16 December 1992, Series
A, No. 251-B; and~unke and others v. Francdudgment of 25 February 1993,
Series A, No. 256-A; (1993) 16 EHRR 297.
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home when used for business purposes and profassion
premises. Despite this difference of interpretatithre Court

of Justice went on to rule that there was a gergmatiple of
Community law which required that any interventionthe
private activities of any natural or legal personsinhave a
legal basis, be justified on grounds laid down dy,land not

be arbitrary or disproportionate in its application

The cumulative effect of the case law of the Cofidustice is
that the Court must have regard to national casigiits and
to international instruments, especially the Euempe
Convention. The Convention is not formally bindiog the
Community, but its provisions can and must be getect as
general principles of Community law. The resultrisch the
same as if the Community were bound by the Coneenti
There are, however, circumstances where the Coiovewill
apply but Community law does not. An example isvpated
in the Koua Poirrezcase'® in which the Strasbourg Court
concluded that the disability benefit in issue ¢ibned a
possession within Article 1 of Protocol 1, and ttiedre was
discrimination on the grounds of nationality comyrato
Article 14 when read with Article 1 of Protocol 3ome years
earlier, the Luxembourg Court had concluded that dlaim
made by the applicant did not come within the scopée
law on the free movement of workers, since theiagpt was
a member of the family of a Community national wiad
never exercised the right to freedom of movemeihiwithe
Community:’

The decisions of the Court of Justice on respecthfonan
rights inevitably led to the question of whethere th
Community should accede to the European Convention,

16 Koua Poirrez v. FrancdApp. 40892/98), Judgment of 30 September 2003;
(2005) 40 EHRR 34.

" Case C-206/9Koua Poirrez v. Caisse d'allocations familiales leregion
parisienng [1992] ECR 1-6685.



which was initially proposed by the Union’s Europea
Commission® The Council of the European Union responded
by asking the Court of Justice, in accordance vitie
procedure in Article 228 of the EC Tredf\for an Opinion on
certain questions in connection with the proposamssiorf>
The Court of Justice ruled that ‘as Community laawn
stands, the Community has no competence to accetleet
European Convention.” The only possible basis for
competence was Article 235 (now 308) of the EC firéa
Some Member States had argued that the Communisy wa
competent to accede to the European Conventionubeoaf
the penetration of the protection of human right®ugh the
general principles of law. This is referred to hetCourt’s
reasoning, but accession would, in the Court’s vieguire
the integration of two separate systems for theaeptmn of
human rights. Such changes ‘would be of constitatio
significance and would therefore be such as toegmhd the
scope of Article 235’ and could only be brought atoloy way

of amendments to the EC Treaty. The Opinion is \abeyer;

it is argued that the response is legally corredhe context

of the timing and the question asked. It servegréserve in
full the power of protection of human rights by waly the

8 See Memorandum adopted by the Commission, 4 A®79 Bulletin EG
Supp. 2/79. The European Parliament has also oeraewccasions made
statements in favour of accession, for examplealngsolution of 18 January
1994 on Community accession to the European Coimrenon Human Rights,
adopted on the basis of a report of the Committekegal Affairs and Citizens'
Rights [1994] OJ C44/32.

19 Now Art. 300 of the EC Treaty.

20 Opinion 2/94 on accession by the Community toEheopean Convention on
Human Rights, [1996] ECR 1-1759. See J Weiler arfeti€s, ‘A Human Rights
Policy for the European Community and Union: Thee&ion of Competences’
in P. Alston, (ed)The EU and Human Right&1999) 3, at 147.

L This provides: ‘If action by the Community shoydtbve necessary to attain,
in the course of the operation of the common maiked of the objectives of the
Community and this Treaty has not provided the ssaey powers, the Council
shall, acting unanimously on a proposal from them@uission and after
consulting the European Parliament, take the ap@at@omeasures.’
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application of the general principles of law. Fexading the
Opinion can be left in any doubt about the compiesiof
integrating the European Community system and the
Strasbourg systef.

However, a problem with the Community system foe th
protection of human rights was the uncertainty asvhich
rights were protected; there was a need for sonadilye
accessible catalogue of human right§hat catalogue could
be said to have come into existence with the sgmihthe
Charter of Fundamental Rights in December 280This
document has no legally binding force for the Membe
States> and there remain intriguing questions about its
impact on the protection of human rights within ta@opean
Union. It is divided into six sectioffsand includes rights for
citizens of the European Union as well as cert@ghts which
are to be applicable to all within the jurisdictiaf the
Member States. The rights are said to be baseth@mnights
guaranteed by the European Convention, but in nt@ases
there are significant differences of wordffglts scope is

?2 See also Study of the Technical and Legal Issues éfossible EC/EU

Accession to the European Convention on Human Ridké¢port adopted by the
Steering Committee for Human Rights (CDDH) at iBscdbmeeting 25-28 June
2002, DG-11(2002)006 (CDDH(2002)010 Addendum 2¥dreed to in this essay
as ‘the Lathouwers Study’).

% See generally K Lenaerts, ‘Fundamental rightseténoluded in a Community

catalogue’ (1991) 16 ELRev 367; and K Lenaertsntfamental rights in the

European Union’ (2000) 25 ELRev 575.

%4 See below for further comment on the status of @erter under the

provisions of the Treaty of Lisbon.

%> Though it can be argued that it binds the politicstitutions since they signed
it.

% Dignity, freedoms, equality, solidarity, citizemgjhts, and justice.

" For example, Art. 9 of the Charter provides, ‘Flght to marry and the right

to found a family shall be guaranteed in accordawid the national laws

governing the exercise of these rights.” This cdudinterpreted as decoupling
the right to marry and the right to found a familigich are coupled in Article 12

of the Convention. Elsewhere there is a more swgeppproach to limitations
which may be applied to certain rights.
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considerably wider than the rights protected in Eugopean
Convention. A limited welcome can be offered to @tearter.

As a declaratory document standing behind the

legal

recognition of human rights, it is probably as gasdit could

be given that its purpose was not formally decisheddvance

of the Nice Council and given the manner in whitlwas
constructed® Following a number of references to the Charter
by Advocates General and the Court of First Insaribe
Luxembourg Court itself referred to the Charter floe first
time in June 2006 in an inter-institutional cdse which the
European Parliament challenged the compatibility of
provisions of Directive 2003/86 on the right to fgm
reunificatior’® with requirements in Articles 8 and 14 of the
Convention. The Court concluded that there was no

incompatibility. On the Charter, the Court said:

The Charter was solemnly proclaimed by the

Parliament, the Council and the Commission in Nice

on 7 December 2000. While the Charter is not a

legally binding instrument, the Community legiskatu
did, however, acknowledge its importance by stating
in the second recital in the preamble to the Divect
that the Directive observes the principles recagphis
not only by Article 8 of the ECHR but also in the
Charter. Furthermore, the principal aim of the @rar
as is apparent from its preamble, is to reaffirights

as they result, in particular, from the constitotib
traditions and international obligations commorthe

Member States, the Treaty on European Union, the

Community Treaties, the [ECHR], the Social Charters

adopted by the Community and by the Council of

See G. de Burca, ‘The Drafting of the European driharter of Fundamental

Rights’ (2001) 26 ELRev 126.
2Case C-540/0&uropean Parliament v Counc{2006] ECR I-5769.
% Directive 2003/86 on the right to family reunifiiat, [2003] OJ L251/12.
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Europe and the case-law of the Court ... and of the
European Court of Human Right'.

So the Charter joined the European Convention dred
constitutional traditions of the Member States asoarce of
inspiration in determining the human rights prodelcby the
Union.

Treaty of Lisbon Provisions on Human Rights

The Treaty of Lisbon amends the Treaty on Europgsion,
and we will in due course have a new set of numtmetake
into account in the consolidated version of thealyeThe EC
Treaty is renamed the Treaty on the Functioningtrod
European Union. The centrality of human rightseisognised
by the insertion of a new Article la into the Treain
European Unior{?

The Union is founded on the values of respect for
human dignity, freedom, democracy, equality, tHe ru

of law and respect for human rights, including the
rights of persons belonging to minorities. These
values are common to the Member States in a society
in which pluralism, non-discrimination, tolerance,
justice, solidarity and equality between women and
men prevail.

There is an external commitment to the protectibhwman
rights in Article 2(5):

5. In its relations with the wider world, the Union
shall uphold and promote its values and interests a

31 Case C-540/0Furopean Parliament v Council2006] ECR 1-5769, para. 38
of the Judgment.

%2 3ee also Article 10A in the new chapter on the reslerelations competence
of the Union.
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contribute to the protection of its citizens. Italh
contribute to peace, security, the sustainable
development of the Earth, solidarity and mutual
respect among peoples, free and fair trade, ersalica
of poverty and the protection of human rights, in
particular the rights of the child, as well ashe strict
observance and the development of internationa) law
including respect for the principles of the United
Nations Charter.

There is a new Atrticle 6 to the Treaty on Europgaion:

1. The Union recognises the rights, freedoms and
principles set out in the Charter of Fundamental

Rights of the European Union of 7 December 2000, as
adapted at Strasbourg, on 12 December 2007, which
shall have the same legal value as the Treaties.

The provisions of the Charter shall not extendny a
way the competences of the Union as defined in the
Treaties.

The rights, freedoms and principles in the Charter
shall be interpreted in accordance with the general
provisions in Title VII of the Charter governings it
interpretation and application and with due regard
the explanations referred to in the Charter, tbasit

the sources of those provisions.

2. The Union shall accede to the European Conwventio
for the Protection of Human Rights and Fundamental
Freedoms. Such accession shall not affect the Union
competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the Eunopea
Convention for the Protection of Human Rights and

14



Fundamental Freedoms and as they result from the
constitutional traditions common to the Member
States, shall constitute general principles of the
Union’s law.

Protocol No 30 makes special provision for the @ggpibn of
the Charter of Fundamental Rights in Poland anduhiged
Kingdom. The substantive provisions provide:

Article 1

1. The Charter does not extend the ability of tloar€

of Justice of the European Union, or any court or
tribunal of Poland or of the United Kingdom, todin
that the laws, regulations or administrative prmns,
practices or action of Poland or of the United
Kingdom are inconsistent with the fundamental isght
freedoms and principles that it reaffirms.

2. In particular, and for the avoidance of doubt,
nothing in Title IV of the Charter creates justldm
rights applicable to Poland or the United Kingdom
except in so far as Poland or the United Kingdom ha
provided for such rights in its national law.

Article 2

To the extent that a provision of the Charter efer
national laws and practices, it shall only apply to
Poland or the United Kingdom to the extent that the
rights or principles that it contains are recogdise
the law or practices of Poland or of the United
Kingdom.

15



The Charter of Fundamental Rights under the Treaty of
Lisbon

Consistent with the commitment to the protectionhaman
rights, the Charter of Fundamental Rights is statduave the
same legal value as the Treaties, but it will renaiseparate
document? The Charter to which the Treaty of Lisbon refers
is a slight variant of the Charter which was signied
December 2000 at Nice. On 12 December 2007 thed@rds

of the Commission, the European Parliament andCiencil
signed and solemnly proclaimed an amended Charter i
Strasbourg. The President of the Commission expthithat
by signing and proclaiming the Charter the predsief the
political institutions ‘were publicly signaling thieindelible
wish to make it legally binding on the Union’s iistions.”*

The variation in the text of the 2007 Charter i®e&found in
Article 52 in the scope and interpretation of thghts and
principles. The paragraphs in the article are nustband the
following provisions are added:

4. In so far as this Charter recognises fundamental
rights as they result from the constitutional ttiadis
common to the Member States, those rights shall be
interpreted in harmony with those traditions.

5. The provisions of this Charter which contain
principles may be implemented by legislative and
executive acts taken by institutions, bodies, efic

and agencies of the Union, and by acts of Member
States when they are implementing Union law, in the
exercise of their respective powers. They shall be

% Unlike its incorporation as part of the ill-fatefireaty establishing a

Constitution for Europe.
% Ppress Release IP/07/1916, Brussels, 12 Decemb@r 200
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judicially cognisable only in the interpretation saich
acts and in the ruling on their legality.

6. Full account shall be taken of national laws and
practices as specified in this Charter.

7. The explanations drawn up as a way of providing
guidance in the interpretation of this Charter khal
given due regard by the courts of the Union anthef
Member States.

The Charter of Fundamental Rights is the subjectevieral
declarations appended to the Treaty. A declarabignthe
Czech Republic ‘stresses that its provisions adressed to
the Member States only when they are implementingiJ
law, and not when they are adopting and implemgntin
national law independently from Union law.” A de@ton by
Poland states that it ‘does not affect in any way tight of
Member States to legislate in the sphere of putlarality,
family law, as well as the protection of human digrand
respect for human physical and moral integrity.’

Poland also adds a declaration to the Protocol e t
application of the Charter in relation to Poland &me United
Kingdom indicating that ‘it fully respects sociahd labour
rights, as established by European Union law, and i
particular those reaffirmed in Title IV of the Clarr...

As noted in an earlier section of this paper, therr of
Fundamental Rights is a document which demandsratepa
study. It raises many questions because of its rswpa
drafting in some areas, and its apparent extensi@ome of
the rights protected by the European ConvertioBespite

% See generally A Ward and S Peers (eds), The EUt€haf Fundamental
Rights, Oxford: Hart Publishing. 2004. See alsoella Rochere, ‘The EU
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the uncertainties about its legal status, the Adtex: General
and the Court of First Instance have already fothmat it
provides assistance in the interpretation of humights
protected under Community laf¥.The Charter has also been
referred to by the Court of Justice in an intetitnsonal
case®’ It has already formed part of the material fromialih
the judicial institutions draw inspiration when saering the
substantive content of human rights protection am@unity
law.

In its new guise, there will be no inhibitions iraking more
explicit reference to its contents in addressirgués which
come before the judicial institutions of the Uniomhe
provisions of Protocol No 30 will also require irgeetation.
They are not simply an opt out. How could they bh@re is a
Community acquis on human rights which affects the
Member States when they are acting within the scope
application of the treaties. The protection of hamights as
part of the general principles of law has not beged out by
the provisions of the Treaty of Lisbon on the Charof
Fundamental Right®. The unwritten law on human rights
within Union law will continue to develop and thenidn’s
courts are unlikely to separate out those mattdrnstwflow
from the legal effect of the Charter and those Wifiow from
general principles of law.

Charter of Fundamental Rights, Not Binding but uefitial: the Example of
Good Administration’ in A Arnull, P Eeckhout andTridimas, Continuity and
Change in EU Law. Essays in honour of Sir Franasabs,Oxford: Oxford
University Press. 2008 at 157.

% See, for example, Case C-173BHCTU [2001] ECR 1-4881, and Case T-
54/99max.mobil [2002] ECR 11-313.

37 Case C-540/0Furopean Parliament v Council (Familiy Reunion [iige),
[2006] ECR I-5769.

* Rather it has been explicitly re-inforced in thewnwording to be found in
Article 6(3) TEU.
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Accession to the European Convention

Specific provisions of the Treaty of Lisbon on asam to the
European Convention

Article 188N added to the EC Treaty provides thla¢ t
Council shall act unanimously for the agreemenaocession
of the Union to the European Convention. Therels® a
Protocol relating to Article 6(2) which containstbbligation
to accede to the Convention. This is in effect gotiating
mandate in relation to the accession arrangemgmnesquires
that the agreement must make provision for presgrihe
specific characteristics of the Union and Union .|&pecific
reference is made to the Union’s ‘possible parétgn in the
control bodies of the European Convention, and ‘the
mechanisms necessary to ensure that proceedingsoty
Member States and individual applications are «biye
addressed to Member States and/or the Union as@jxe.’
Furthermore the agreement must ensure that acoesithe
Convention does not affect the competence of therJor
the powers of its institutions.

A declaration attached to the Treaty indicates tiatMember
States expect accession to be arranged in suchyaasvado
preserve the specific features of Union law, antesidhat
there is regular dialogue between the two courid,that such
dialogue could be reinforced when the Union accedehe
European Conventiof.

Although the Treaty of Lisbon commits the Union to
accession to the European Convention on Human fight

39 Such as the visit of a delegation of the Courugftice to the Court of Human
Rights in November 2007. See Court of Human Rigess Release of 13
November 2007, and presentations at:
http://www.echr.coe.int/ECHR/EN/Header/Press/Evidéetings+and+Official
+Visits/
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there is some merit in considering the arguments afad
against accession.

The Arguments for Accession

The arguments for accession operate principally tre
political and philosophical level. As the Union iaasingly
holds itself out as a human rights institutionisitnomalous
that it is not formally a party to the human rigirsaty which
has been described as ‘part of the cultural sdifidien of

European civilization®° Alston and Weiler have noted:

As the Council of Europe grows, as the European
Convention on Human Rights adapts and absorbs new
member States and new legal traditions and
understandings, it is regrettable that there walrio
explicit Community voice within the European
Convention on Human Rights. Such a voice would
have enabled the sensibilities and experiencefief t
Community to form an integral part of the evolving
jurisprudence and extra-juridical activity of the
European Convention system. This, almost as much as
any other reason, requires that accession to the
European Convention remain a live objecfive.

In addition to this contribution to the developmeaot
European human rights law, the Union’s willingnessubmit
itself to scrutiny by the Strasbourg Court wouldlicate a
genuine commitment to human rights in relation @&itars at

40'p Alston and J Weiler, ‘An “Ever Closer Union” Need of a Human Rights
Policy: The European Union and Human Rights’ ilABton, (ed),The EU and
Human Rights(1999) 3, at 30. See also S Besson, ‘The Europkaon and
Human Rights: Towards a Post-National Human Ridhsditution’ (2006) 6
HRLRev 323.

“Ip Alston and J Weiler, ‘An “Ever Closer Union” ined of a Human Rights
Policy: The European Union and Human Rights’ irARton, (ed),The EU and
Human Rights(1999) 3, at 30-1.
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the core of human rights protection within Eurofiewould
reinforce the status of the European Convention ‘as
constitutional instrument of European public ordér'it
would reflect the core values of the Union as esged in new
Article 1a of the Treaty on European Union quotadfull
earlier in this essay.

On the practical side, the necessary accommodatosisable
the Strasbourg Court to deal with applications m@sfathe
Union can, it is argued, be readily overcotfie.

The Arguments against Accession

Much of the argument against accession relatasetgtatus of
the Luxembourg Court and the Strasbourg Court astcof

equal standing in the international legal ordercheavith

constitutional functions. Each should retain itsnosupreme
position in its sphere of influence. Furthermore tholitical

institutions of the Union have now committed thelwss,

through their signature to the Charter of FundaaieRtghts
to a modern catalogue of rights applicable to tmeol), and
pay due regard to the content of the European Guiorein

developing its own standing as a human rightstinstn. The
Luxembourg Court has developed its own approaclhéo
protection of human rights in the Union legal ordehich

respects the significant position of the Europeamv@ntion
in the constitutional orders of each of the Memistates
setting the base line of human rights protection.

Perhaps more significantly it is argued that viltjuall of
Community law is implemented through the actionstlod

“2 Loizidou v Cyprus (Preliminary Objection®pp No 15319/89, Judgment of
23 March 1995, (1995) 20 EHRR 99; para. 75 of tidgdent.

“ The Lathouwers Study, n.22 above. This sets out pleeticaliies and
indicates that amendments to the Convention doafahemselves, present an
insuperable problem.
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Member States, which are, following the exhaustioin
domestic remedies, subject to international supemiby the
Strasbourg Court when someone within their jurisoic
raises before that court a complaint of a violatioh
Convention rights. If the Union becomes a party the
European Convention, there are likely to be dentemta
issues. The Union would only be responsible foioéation of
Convention rights which arose from action of theiddin In
other words, the Convention would only apply whéwe t
Union was exercising its own competences. But thelgnt
applicant may, following accession, choose to méhke
application against the Member State and the Unidrat
would then add to the work of the Strasbourg Cduetause
there would be argument about whether one or otrdvpth,
of the respondents bore responsibility for thegateviolation
of the Convention. Indeed the Lathouwers Stliggent so far
as to suggest that there might be a need to ottigé&/nion to
intervene in cases concerning an alleged violatbnthe
Convention by a Member State by reason of actiohad
taken in implementing Community law. The alternatwhich
was canvassed was of joining the Union as a coadaf# in
such cases.

On substance, the European Convention (and ito¢bis)
contains a somewhat restricted list of human rightte rights

in the Protocols are not binding on all the MemBeates.
Whereas the case can be made for the Convention as
providing minimum standards for States, its appilocato the
work of an international organisation is more qioestble. It

may be better for the Union to develop its own rimdd
standards which build on the foundations of theokaan
Convention.

“The Lathouwers Study, n.22 above.
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Key Issues Arising from Accession

The Lathouwers Study suggested that the accommodations
required for the Union to accede to the Conventiould be
achieved through a Protocol or through an accesseaty.
The preference in the report would seem to be for a
accession treat¥. If a protocol procedure were adopted, that
would require ratification by all the ContractingrBes to the
Convention before accession by the Union couldowll An
accession treaty could combine amendments to Kietehe
Convention and its Protocols, supplementary prowsi
clarifying the scope of terms in the Conventfénand
technical and administrative issues, such as th&ibation to
the running costs of the Strasbourg Court to be s the
Union. However, the presence of Article 17 of Pcolol4
amending the Convention to permit the accessighefJnion
might be taken to suggest a preference on the @oahc
Europe side for a protocol as the vehicle for asioes

Other issues relate to the ability of the Unioruse the inter-
State procedure in Article 33 of the Convention,t@rbe a
respondent in such cases. The Lathouwers $tuggarded
the option of having no judge on the Strasbourg rCou
representing the Union as one which should be disch The
possibility of using an ad hoc judge was canvassgdwas
seen potentially to be impracticable if a signifitaumber of
cases involved the Union as respondent. The pesfeyption
seems to be for a full-time judge representingUWhen who
would participate on an equal footing with othedtges on the
Strasbourg Court. The Lathouwers Sttidgxpresses some

%> The Lathouwers Study, n.22 above.

““This is also the expectation reflected in the miovis of the Treaty of Lisbon.
4" Which currently uses the language of States throug with corresponding
references to nationals of the States which ardr&@cting Parties.

“8 The Lathouwers Study, n.22 above

9 |bid.
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distaste for the idea of special panels composedadudges
from the Member States of the European Union anthef
judge appointed in respect of the Union, since wuosild ‘run

counter to the philosophy of the Convention systém.

The final idea which is canvassed is the introducbf a new
procedurd" permitting either of the Luxembourg Courts to
request an interpretation of the European Converitmm the
Strasbourg Court. The principal purpose of suchiczgrlure
would be to avoid divergences in the case law. &hgy of
course, a case which can readily be made for tineduaction

of such a procedure for the current Contractingi€sar

The current treaty amendments on both sides refethe
Union acceding to the European Convention. The kJnio
however, has a much broader range of competenaesttie
Communities, and some competences and actions ef th
Union are not subject to the same level of judicealiew as
actions of the Communities. This presents a furdrea in
which demarcation issues are likely to arise. Havev
accession on this basis would extend the humantsrigh
protection of the European Convention to areas kware now
within the zone of the human rights deficit of tbaion. It
would enable direct challenges to be made to aspeftt
Community and Union action which are currently algsthe
judicial review competence of the Luxembourg Codite
actions of the Luxembourg Court itself could be jsabto
scrutiny under the wide case law under Article 6 tlog¢
European Convention. As the United Kingdom foundewit

*|bid, para. 74

°L Distinguishable from the advisory opinion proceslin Art. 47 of the
Convention, on which see C Ovey and R Whitee European Convention on
Human Rightg4th ed., 2006), at 12-14. The first substantigeisory opinion
was given on 12 February 2008 in connection with Maltese nominations for
election as judge of the Strasbourg Couéutvisory Opinion on certain legal
questions concerning the lists of candidates subthivith a view to the election
of judges to the European Court of Human Rights.
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incorporated the European Convention under the Huma
Rights Act 1998, applications tend to increase emitihan
decrease because of the higher profile the Coroemnjoys

in the national legal order.

It has to be acknowledged that it is taking sigaifit periods

of time for Protocols to the European Conventioniclvh
require ratification by all Contracting Parties ¢dome into
force. Protocol 11 was first proposed in 1993, wigmed on

11 May 1994 and entered into force on 1 Novemb&819
Protocol 14 was first proposed in 2001, was sigmed3 May
2004, and has yet to come into force because of the
intransigence of Russia.

Finally, it must be remembered that the human sight
competence of the Union is not coterminous with tigéts
guaranteed by the European Convention. The legatiging
Charter of Fundamental Rights goes beyond the sight
enumerated in the European Convention. It will rienthe
case that the Luxembourg Court is the final arlbafehuman
rights protection in those areas where the Chgdes beyond
the rights contained in the European Convention.

Could We Live with the Status Quo?

It will be some years at the earliest before then@ation
regime could apply to the Union even if the prodessling to
the Union’s accession to the European Conventiginken
2009. So the status quo is with us for some tinteecavhat
may.

From rather humble beginnings, the Luxembourg Cbag
developed a significant case law on human righBruno de

°2 See generally D Spielmann, ‘Human Rights Case lmatie Strasbourg and
Luxembourg Courts: Conflicts, Inconsistencies andnBlementarities’ and B de
Witte, ‘The Past and Future Role of the EuropeamurCof Justice in the
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Witte has described accession to the European @tiove
and the creation of a Community catalogue of righss
spectacular reforms attractive to some but repaltvothers,
which have failed to prove attractive to the MemBeates?
There is now a catalogue of rights in the Charéerd the
obligation to accede is part of the Treaty of Lisbd@ut
sceptics will be able to argue convincingly that #tatus quo
may well be better than accession, and that theahof the
Charter obviates the need for accession to the dearo
Convention. There would remain a human rights desmce
failings at Union level would continue to be sulbjego
Strasbourg scrutiny only where an applicant coblows that
action by a Member State in implementation of regents
under Community or Union law was the source of the
violation. Such a situation would leave some adtioh the
Union exempt from scrutiny by the Strasbourg Cdtiin
some cases, such as access to a court for then afciio
annulment, the imagination of the Court is hidelzbbyy the
text of the EC Treaty”

Could the Strasbourg Court Cope?

The cultural shift which the Strasbourg Court wotdde if
the Contracting Parties included a supranationghmisation
as significant as the European Union would be eposn
There is universal agreement that the current warklof the

Protection of Human Rights’ in P. Alston, (edhe EU and Human Rights,
(1999), at 757 and 859.

*3 B de Witte, ‘The Past and Future Role of the EsespCourt of Justice in the
Protection of Human Rights’ in P. Alston, (edhe EU and Human Rights,
(1999), 859, at 889-90.

* But that will be true even if the Union become atpao the European
Convention in those cases where the alleged vamatf human rights falls
outside the scope of the European Convention.

> Notwithstanding efforts by Advocate General Jacdbs persuade the
Luxembourg Court to take a different approach ® ititerpretation of Article
230 EC. See R White, ‘Citizenship of the Union, @&mance, and Equality’
(2006) 29 Fordham ILJ 790, at 802-6.
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Strasbourg Court is way beyond its current capaéityat 1
May 2008, the Strasbourg Court had 88,200 pendiasg<s®
That includes the following applications againsinsoof the
Member States of the European Union:

Romania: 9,600
Poland: 3,600
Italy 3,600

France: 3,300
Slovenia 3,250
Czech Republic: 2,800
Germany: 2,600

The backlog which was growing at a rate in excdss,@00
cases per month, is beginning to fall. It is alsead
acknowledged that the changes to be brought abgut b
Protocol 14 are not enough to address the problernhe
Court’'s growing case load, and the Council of Eerdyas
undertaken work on longer term measures to additess
problem. Protocol 14, like Protocol 11, is only artml
remedy to the problems presented by the exponentiedase
in applications to the Strasbourg Cotirfor this reason the
Declaration at the end of the Third Summit of theu@cil of
Europe held in Warsaw in May 2005 included a commaitt
to the establishment of a group of ‘wise persondraaw up a
comprehensive strategy to secure the effectivenésthe
system in the longer term’ but these proposald@preserve

% Source: statistical information available on the ufs website
www.echr.coe.inRussia accounted for 22,050 of the pending cases Turkey
for 9,850 pending cases as at 1 May 2008.

®" Cases against the other Member States of the Eamopnion form part of a
figure of 20,400 cases for all other Contractingtiea.

8 See address by Luzius Wildhaber at the at the leig¢d seminar on the reform
of the European human rights system, held at Oslb80October 2004: available
on www.echr.coe.int See also Final Declaration of the Heads of Staid
Government of the Member States of the Council afrope, and its
accompanying Action Plan (CM(2005)80 final), of ay 2005.
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the basic philosophy underlying the Convenfidrin his
speech at the Summit, the then President of thetGaid:

We therefore need to look beyond Protocol No. 14
and address the issue of the long-term future ef th
system, and we should start doing so now. What kind
of international protection mechanism do we need in
the Europe of the 21st century? Are the present
procedures still adjusted to the pan-European
character which the system has acquired since its
creation? What will be the impact of the projected
accession of the European Union to the Convention?
How can the system best provide the guidance
expected from it by authorities and citizens alikan
ever faster changing world? These are some of the
crucial questions which we urgently need to start
addressing, if we want to have a chance to enble t
system to face up in time to the new challenges
awaiting it.

Now is not the time for a quick fix, but for visioA
vision on how to ensure that the European Court of
Human Rights remains what it has been since its
creation, for the benefit of nearly two generatiarhs
citizens: the tangible symbol of the effective pre-
eminence on our continent of human rights and the
rule of law®

% SeeReport of the Group of Wise Persons to the Comenitie Ministers,
CM(2006)203, 15 December 2006; H Wodiieview of the Working Methods of
the European Court of Human Righitee Woolf Report)December 2005; and
Council of EuropeFuture Development of the European Court of HumaihtR

in the light of the Wise Persons’ Repd@ouncil of Europe, 2007).

0 Address by the President of the European Couttwhan Rights, Luzius
Wildhaber, to the Third Summit of the Council ofrepe, 16-17 May 2005:
available onwww.coe.int
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Although the political will at the institutional\els is there on
both side$! the practical capacity of the Strasbourg Court
may not be available. The case for extending thisdiction
of the Strasbourg Court accordingly needs to beeaalty
compelling if accession is to go ahead. NeitherGbencil of
Europe, nor the Union has yet put in place thellbgais for
accession, though the Council of Europe is aheadhef
European Union since Protocol 14 will come intacéoonce it
has been ratified by RussfaThe Union may well overtake
the Council of Europe once the Treaty of Lisboneentinto
force. There is currently no sign of imminent rattion of
Protocol No. 14 by Russia, and that may yet pravdd a
serious stumbling block to progress.

Conflicting Human Rights Regimes

The constitutionalisation of principles to be found the
treaties has been a feature of the developing Cantyniegal
order. In 1986 the Court of Justice acknowledgeat the
Community is ‘based on the rule of law, inasmuchmeiher

its Member States nor its institutions can avord\aew of the
qguestion whether the measures adopted by them rare i
conformity with the basic constitutional chartére tTreaty *®

In its Opinion on the EEA Agreement, the Court ghilt the
‘EEC Treaty ... constitutes the constitutional charté a
Community based on the rule of laf{.’

®1 As distinct from the political will of the Memb@tates of the Union and all
but one of the Contracting Parties to the Eurofgeamvention.

%2 The continuing failure of Russia to ratify Protocb} gives rise to serious
concerns about that country’s commitment to thetgmtamn of human rights
under the Convention system. It is arguable tisatiiireasoned and unreasonable
failure to ratify an essential procedural protocolld expose it to the risk of
sanctions being imposed under the Statute of than€bof Europe.

®3Case 294/8B8es Verts[1986] ECR 1339, para. 23 of the Judgment.

%4 Opinion 1/91 Re a Draft Treaty on a European Ecdodinea. [1991] ECR I-
6079, para. 21 of the Opinion.
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In the protection of human rights, the Europearallespace
has, as Lenaerts has obser¥etlyo regimes based on entirely
different underlying approaches. Lenaerts says loé¢ t
Community legal order:

[It] is characterised by a distribution of law-miagi
powers between the central government (the
Community) and the component entities (the Member
States). The dividing line between the several igshe

of powers is either substantive (distribution ofvia
making powers according to the subject matter
involved) or normative (legislative function foreth
Community, executive function for the Member
States. Both varieties can be seen as a kind of
federalism prevailing in the Community legal orfr.

In contrast the regime under the European Conventio
Human Rights is based upon the international lavdehof
calling States to account for failing to guarantse rights set
out in the Convention. The original system has mdovem a
position where individuals were not centre stageome in
which they now are, and where submission to thisgigtion
of the Court was optional to one in which it is uegd.
Nevertheless the respondent in cases brought beéfer€ourt
of Human Rights is always a State. The role of Gloairt is
subsidiary to that of the national courts and iseatally
supervisory. The tension in developments which etbjhe
Luxembourg Court to the supervisory jurisdiction tife
Strasbourg Court (even just in the field of the lauanmights
guaranteed by the Convention) is that it placesdmats with
arguable claims to supreme constitutional competeimc
potential opposition to one another. To date edcth® two

%5 K Lenaerts, ‘Fundamental rights to be included i€@mmunity catalogue’
(1991) 16 ELRev 367.
®® |bid. 372.
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courts has shown considerable respect for the avid
function of the othe?’ Proposals for the adaptation of the
Strasbourg system to accommodate participation hy a
international and supranational organisation magceed in
avoiding difficulties in the future, but there isrigk that the
character of the Strasbourg system will evolve nexpected
ways as a consequence of this development. For @gaimh
membership of one international organisation issasred
appropriate, why not membership by other intermatio
organisations operating in the region?

The Union asa Human Rights Organisation

Central to the issues raised by the human righagigions of
the Treaty of Lisbon is the very nature of the girg Union.
The increasing competences of the Union and itsrgenee
as an international player mean that its commitntenthe
protection of human rights cannot be simply sonmgthwhich
iIs a check on institutional failure, or Member Stéilure in
implementing Community law. An organisation with
pretensions for the development of its own foremplicy
cannot ignore the human rights dimension to thdicyo
Writing nearly a decade ago, Philip Alston commedntieat
the Union could not be a credible defender of humghts
unless it asserted a general competence in the rhuigiats
sphere:

®"This theme is explored in more detail in R WhifEhé Strasbourg Perspective
and its Effect on the Court of Justice: Is MutuasBect Enough?’ in A Arnull, P
Eeckhout and T Tridimag;ontinuity and Change in EU Law. Essays in honour
of Sir Francis Jacob®xford: Oxford University Press. 2008 at 139-56.
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In short, the Union must have a human rights policy
albeit one that takes appropriate account of thewsa
principles upon which it has been establisffed.

In a penetrating article, Samantha Besson has artinat the
Union is uniquely placed to establish itself apast-national
human rights protection institutiof’. Besson argues that the
creation of citizenship of the Union has signakechove from
activity as providing the link with entittement ommunity
law to personal status as citizen giving rise tae inclusive
form of social and political membership that islime with
universal human rights guaranté@dn other words, it is not
what you do (engaging in economic activity) thatms but
simply who you are (a citizen of the Union). Besson
concludes that the Union has the capacity to became
significant post-national human rights agency inwarld
where the significance of individual statehood mstbe wane
and globalisation on the rise. This suggests thed rfer a
general Union human rights competence, which iseciy
anathema to some Member States.

Concluding Remarks

Back in the real world, the immediate need is touse
ratification of the Treaty of Lisbon. The targetteldor the
entry into force of the Treaty of Lisbon is 1 Jaryua009-in
time for the next elections to the European Pasiainin June
2009. As at 11 June 2008 18 Member Sfatead approved

% p Alston and J Weiler, ‘An “Ever Closer Union” Need of a Human Rights
Policy: The European Union and Human Rights’ in IBtén (ed),The EU and
Human RightsOxford: Oxford University Press, 1999, 1-66, 4t 1

%9 S Besson, ‘The European Union and Human Rightsiafds a Post-National
Human Rights Institution’ (2006) 6 HRLRev 323.

“lbid., 351

" Austria, Bulgaria, Denmark, Estonia, Finland, FenGermany, Greece,
Hungary, Latvia, Lithuania, Luxembourg, Malta, Rala Portugal, Romania,
Slovakia, and Slovenia.
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the Treaty; only Ireland plans to hold a referend@rfihen
the hard work will begin. On the Council of Eurcpde, there
can be no progress until Protocol No 14 is ratifigdRussia.
That would open the door to the detailed negotistiabout
the way in which Strasbourg supervision of Uniormian
rights compliance would operate.

The nervousness about increased human rights cenugzet
which has required a special Protocol in relation the
application of the Charter of Fundamental RightsPwmiand
and the United Kingdom may be understandable. Bus i
misplaced. The Union can only develop as a politica
organisation if human rights sits well in the fa@gnd of its
consciousness and activities both internally antereally.
Whether there is a need to join up the system dicial
protection offered by the Luxembourg Court and the
Strasbourg Court to move forward might be questio@her
ways of guaranteeing the protection of human rightshe
Union legal order can certainly be envisaged.

2. On 12 June 2008. Editor's Note: Ireland has simoted ‘No’ in this
Referendum.
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