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The Basis of Regulation of Free Movement for Partial Migrants in the EU: 
Correlation Between the Concepts of Union Citizenship and Bona Fide Residence 
by Oxana Golynker

So far legal analysis of the phenomenon of partial migration in the European Union has 
been scattered across studies of isolated groups of rights. The aim of this research is to 
provide a systematic conceptualisation of this area by establishing the role of the concepts 
of Union citizenship and bona fide residence in a Member State in shaping and protection 
of socio-economic rights of partial migrants consequent on their right to free movement. 
On the basis of examination of the experience of other complex political entities, this study 
aspires to contribute to the theory of European Union citizenship by bringing the issue of 
rights of economically active persons whose migration pattern deviates from the 
mainstream free movement of workers and the self-employed within the discourse of 
Union citizenship. The scope of the rights of partial migrants is delimited by approaching 
the conflict between the aforementioned categories as an instantiation of the opposition 
between the national welfare state and the supra-national entity of the European Union. In 
this connection, this research is focused on such rights as the right to free movement and 
residence, and the rights in the welfare-related domains of social security, taxation, and 
housing which are identified by the Commission as particularly complicated, and on the 
most topical forms of partial migration in relation to which a great number of challenging 
conceptual problems have been identified.

In this thesis a variety of methods is used, f irstly, we use the method of analysis 
developed within the coherence theory . Secondly, two methods of analy sis identified by J 
Shaw are employed. The first one draws upon the formally identified sources of citizenship 
rules and rights in the Treaty along with other closely related sources of law in the form of 
secondary legislation and Court of Justice ease law. The second method applies 
explanatory tools from the contextual citizenship agenda of the Treaty. Finally, the 
research is based on the comparative law method.

The shaping and protection of socio-economic rights of partial migrants in a complex 
entity such as the European Union is defined by the balance between their status as Union 
citizens, on the one hand, and their status as bona fide residents, now-bona-fide residents, 
and non-resident workers and the self-employed tied to the welfare sy stems of the Member 
States. The role o f the Treaty provisions on Union citizenship as a constitutional basis in 
protection of partial migrants' rights is still incipient.

However, the meaningfulness of the concept of Union citizenship for partial migrants is 
ultimately defined by the process of approximation of their socio-economic membership in 
the respective communities of their Member States of residence and work as well as 
membership in the greater community of the European Union to the ideal of fu ll 
membership fo r  partial migrants. The coherence of the construct of Union citizenship is 
tested within this continuum (with reference to specific areas identified in this study) 
according to the scope of rights enjoy ed by partial migrants under Community law .
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CHAPTER I: INTRODUCTION

1.1. Topicality of "partial” migration in the context of changes in pan- 

European labour markets.

The credibility of the concept of EU citizenship is going to be tested in the light of a 

new strategic goal decided at the Lisbon European Council: the EU is to become the most 

competitive and dynamic knowledge-based economy in the world, capable o f sustainable 

economic growth with more and better jobs and greater social cohesion.1 A year later the 

Stockholm European Council returned to the theme of economic challenges which face the 

Union and reinforced the idea that the reform should be based on the interdependence of 

economic reform, employment and social policies." Further, the Goteborg European 

Council3 on 15 and 16 June 2001 recognised that the fundamental Treaty objective of 

sustainable development implies that employment, economic reforms and social policies 

should be addressed in a mutually reinforcing way. The Council agreed on Union's 

Sustainable Development Strategy which completes the EU political commitment to 

economic and social renewal and is based on the principle that the economic, social and 

environmental effects of all policies should be examined in a coordinated way and taken 

into account in decision making.4

Among other issues on the agenda, labour mobility was undeniably topical at these 

Council meetings in the context o f the overall economic performance o f the EU. The 

Stockholm Council stressed the importance of policies aimed at reducing barriers to 

mobility across Member States in order to create new European labour markets open to all 

and to promote the acquisition of skills by European workers. It was admitted that labour

1 Presidency C onclusions. Lisbon European Council, 23 and 24 March 2000 , SN 100/00, para 5, < http:// 
europa.eu.int/european_council/w ebcites/index_en.htm >.
2 Presidency C onclusions. Stockholm European Council, 23 and 24 March 2001 , SN 100/01, para 2, < http:// 
europa.eu.int/european council/w ebcites/index en.htm >.
2 Presidency Conclusions. Goteborg European C ouncil, 16 and 16 June 2001 , SN 20 0 /1 /0 1 , < http:// 
europa.eu.int/european_council/w ebcites/index en.htm >.
4 Ibid., paras 19-25, 33-35.
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mobility in the EU is low both within the regions and the Member States. Within the EU it 

is much lower than within individual Member States and has remained so for the last five 

years despite the fact that after the recession of the early 1990s the following period was 

characterised as economic recovery.5

According to the data available in 1997 a little over 5 per cent o f the EU’s resident 

population were non-nationals of the Member State in which they were resident. However, 

only about one-third of these were EU nationals. Hence, less than 2 per cent of EU 

nationals were resident in another EU Member State. The remainder were third country 

nationals who do not have the right o f free movement. On an annual basis, total migration 

in the EU was estimated to represent around 0,75 per cent of the resident population. O f 

these, about 25 per cent were returning nationals, and 20 per cent were nationals of other 

EU Member States. This meant that mobility, on an annual basis, o f EU nationals within 

the EU was less than 0,4 per cent o f resident population -  some 1.5 million people.6 All 

this despite the fact that more than ten years ago in the run-up to the 1992 Internal market 

programme, surveys showed that almost 80 per cent of the EU’s population saw the 

possibility to work abroad for part o f one's career as an advantage.

In 1998-1999 the geographical mobility within the EU remained relatively low. The 

latest available data presented by Eurostat7 shows that the total immigration flows in the 

EU over this period amount to 2 million which is equivalent to 0.8 per cent o f the current 

EU working population or 0.5 per cent of the total population. Only 40 per cent of 

migrants are EU citizens. However, the actual number of EU citizens who moved to a 

Member State other than that of their origin is even lower since this figure comprises both 

citizens who have moved from another Member State and the nationals returning to their 

home countries. Thus, the structural characteristics of migration reveal that the guarantees 

offered to EU citizens in the field o f free movement of people have, probably, not created 

enough incentives for the actual exercise of that right.

The Commission regards dynamism of labour migration as a crucial factor for 

successful development of the EU economy, the idea which is created in the context of an 

unfavourable comparison of the figures of the movement of economically active 

population in the EU and those in a more successful economy such as the US.8 Although

5 Em ploym ent in Europe 1999, OOPEC. 1999.
6 Em ploym ent in Europe 1997, OOPEC. 1997.
7 Em ploym ent in Europe 2001 , OOPEC. 2001.
8 Com m unication from the Com m ission to the C ouncil “N ew  Labour Markets, Open to A ll, with A ccess for 
A ll” COM (2001 ) 116.
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admitting that the two systems are not directly comparable either in mobility patterns or 

causes of mobility the Commission draws a certain parallel between the data which shows 

that the figures of population flows in the US are six times higher than in the EU on the 

one hand and, on the other hand, the economic performance of such large markets of which 

the US and the EU are examples.9

Until recently, the main focus o f the Commission seemed to be on the numbers of 

migrants. However, the latest reports on employment in Europe show the gradual shift of 

its attention to the changes in structural characteristics of migration in the EU brought 

about by globalisation, a phenomenon which represents both a historical process and the 

conceptual change in which it is reflected10 and is defined as “the crystallization of the 

entire world as a single place".11

As well as elsewhere in the world, the traditional boundaries of nation state in Europe 

have been profoundly challenged by global developments in the organization o f modern 

societies and the interplay of global economic forces associated with the world economic
1 T

system. " The complex process of the concrete structuring of the world as a whole affects 

all factors of production and, therefore, is firmly connected with the emergence of a 

“global-human condition”.13 Arguably, in the context of the EU two dimensions o f this 

phenomenon have become particularly topical, namely the geographical expansion of the 

EU labour markets as a result o f enlargement of the Union, on the one hand, and, on the 

other hand, the qualitative changes in the occupational characteristics o f labour force 

engendered by the technological development.

The new tendencies have not escaped the Commission. One of the seminal 

observations made in this connection is the transformation o f pan-European labour 

markets.14 Firstly, the Commission draws our attention to the fact that they represent a 

varied set o f different labour markets. Some are best described in geographical terms -  

European, national, local. Others are more appropriately seen as occupational or skill- 

based. Most of them overlap to a lesser or greater extent. In addition, the Commission’s

9 See E m ploym ent in Europe 1999, Part 11, n. 5 above.
10 See Arnason J P, “Nationalism , Globalisation and M odernity” in Featherstone M (ed), G lo b a l Culture. 
N ationalism , G lobalisa tion  and M odernity, Sage Publications. 1990, at 220.
11 Robertson R, “Globalisation and Societal Modernisation: A N ote on Japan and Japanese R elig ion” (1987)  
47 Socio log ica l A nalysis, 35, at 38.
12 See Turner, B S, “Contemporary Problems in the Theory o f  C itizenship” in Turner, B S (ed) C itizensh ip  
and S ocia l Theory, Sage Publications. 1993, at VII. Hereinafter referred to as “Contem porary Problem s in the 
Theory o f  C itizenship” .
12 Robertson R, “Globalisation Theory and C ivilisation A nalysis” (1987) 17 Com parative C ivilizations 
R eview , 20, at 23.
14 “N ew  Labour Markets, Open to A ll, With A ccess for A ll”, note 8 above.
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awareness of the developments happening in the labour markets of the candidate countries 

preparing for accession highlights the aspect of the potential increase in the numbers of 

migrants in a larger pan-European labour market.

Secondly, the Commission stresses that the drivers of new labour markets have 

changed. Historically, where large-scale movements of people within the Union have taken 

place, they had very specific causes described in terms of geographical and occupational 

dimensions. The emerging new European labour markets, in addition to these two 

dimensions, are driven by various factors: globalisation, technological, social and 

demographic change, the process o f European integration itself including the introduction 

o f the euro, and the shift to services. In its proposal for a Council Decision on Guidelines 

for Member States' employment policies for the year 200213 the Commission 

acknowledged that the new, knowledge-based economy needs promotion of the 

modernisation of work organisation and forms of work.

Such a conclusion is based on the data which shows that since the 1990s, in both 

Europe and the US, there has been a shift in the structure of employment towards higher 

skilled occupations and away from lower skilled ones. Moreover, higher skilled jobs, such 

as managers, professionals and technicians, have continued to grow even when overall 

employment has fallen.16

Another remarkable feature of the changing structure o f the labour force in the 

knowledge-based economy is that the above mentioned tendency has been observed not 

only in fast growth and medium growth sectors but also in slow growth sectors, such as 

construction and retailing, where despite the marginal rise of the number o f employed in 

the group as a whole employment in high skilled non-manual occupations increased by 

over 1 per cent a year.17

Such structural changes necessitate corrections to the traditional concept of migrant 

labour in the EU. It can no longer be seen as a homogeneous group o f migrant workers 

and the self-employed united by the fact that they exercise their right to free movement by 

moving to another Member State to take up residence there and have connection only to 

the national territory of the host Member State. As opposed to this, new classifications of 

migrant workers are based on the criterion of the degree of their attachment to local or 

national territories which better reflects the interconnection between the patterns o f labour

15 C O M (2001) 51 1 final.
1(1 Em ploym ent in Europe 1999, n. 5 above, at 85.
17 Ibid., at 97-100 .
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mobility and the global change in the international economic environment. For example. 

Van Buggenhout divides all economically active migrants into three groups, namely trans-
1 ftnational migrants, global migrants, and industrial migrants.

The first group, “trans-national migrants', covers economically active, wage dependent 

workers who migrate at their own initiative, in order to find work and income. This group 

represents both trans-national and cross-border mobility. Trans-national migrants develop 

identities which are firmly attached to certain local or national territories.19 This group can 

be subdivided into those migrants who move to another Member State to take up 

permanent residence there and. on the other hand, workers who pursue their occupation in 

the territory of a Member State and reside in the territory of another Member State to 

which they return regularly (frontier workers) and workers who go to the territory o f a 

Member State other than that in which they are resident to do work there o f a seasonal 

nature for an undertaking or an employer of that State (seasonal workers).

The second group, “global migrants' embraces highly skilled , well-paid managerial 

and business personnel that move within the structures and networks o f multinational 

companies and international financial institutions. They are not constrained by national
• • 7 0borders and far less attached to local or national identities.

Finally, ‘industrial migrants' include economically active wage dependent workers 

who at request or through the agency of their company, are being employed in a branch of 

the company in some other country. This may take on a form of posting if the period spent 

abroad is short, or expatriation in case of long periods. Although not constrained by 

national borders, industrial migrants develop identities which are connected to national 

territories.21

Although the above categories of workers could always be found among migrants their 

numbers and their significance are increasing in the new European labour markets. In 

particular, the process of enlargement may potentially bring about a rise in the number of 

such a traditional category of migrant workers as frontier workers, especially, in the 

regions where the Member States have traditionally used workforce from bordering 

candidate countries.

18 Crevits D and van Buggenhout B, “G lobalisation, Worker M obility and Social Protection”, paper presented 
at the conference “ European Social Security and Global Politics” held by EISS on 2 7 -2 9 11' Septem ber 2001 
in Bergen, Norway.
19 Ibid.
20 Ibid.
21 Ibid.
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Arguably, one more form in which employment in another country may appear can be 

identified as teleworking. Although geographical mobility is often lacking in this case in a 

physical sense, the ‘virtual’ migration to another country still takes place and, as a result, a 

teleworker confronts both the legal system of the country of his /her residence and the legal 

system of a country where his/her employer is located.

The growing importance of this new type of migrants can hardly be overestimated 

taking into account the above mentioned attention which the Commission pays to the 

phenomenon of a knowledge-based economy. It has been stressed that Europe faces the 

challenge of how to promote technological innovations that are employment-friendly. In 

this connection it is to be observed that the issue of the implications o f the information and 

communication technology revolution affects not only information technologies or 

intellectual property, but also human capital so that social and economic rights will require 

an innovative approach to protection of social and economic rights.

All the above categories o f economically active persons have a common denominator 

which is the fact that they are resident in one Member State while working, at least part of 

the time, in another Member State. For migrants who possess such a characteristic Roxan

introduced the term ‘partial migrants', as opposed to ‘full migrants', someone who actually
->2

moves to another Member State and is normally treated as a resident" , which is employed 

in this thesis.

1.2. The aims and the structure of the research.

So far legal analysis of the phenomenon of partial migration in the European Union has
• 9 ̂  • • ♦been scattered across studies of isolated groups of rights. The aim o f this research is to 

provide a systematic conceptualisation of this area by establishing the role o f the concepts 

of Union citizenship and bona fide  residence in a Member State in shaping and protection 

of socio-economic rights of partial migrants consequent on their right to free movement. 

On the basis of examination of the experience of other complex political entities, this study 

aspires to contribute to the theory of European Union citizenship by bringing the issue of 

rights of economically active persons whose migration pattern deviates from the 

mainstream free movement of workers and the self-employed within the discourse of 

Union citizenship. The scope of the rights of partial migrants examined in this study is

22 See Roxan I, “Assuring Real Freedom o f  M ovem ent in EU Direct taxation” (2 0 0 0 ) 63 M LRev. 831.
23 For exam ple, Roxan’s study on taxation. See ibid.
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delimited by approaching the conflict between the aforementioned categories as an 

instantiation of the opposition between the national welfare state and the supra-national 

entity o f the European Union. In this connection, this research is focused on such rights as 

the right to free movement and residence, and the rights in the welfare-related domains of 

social security, taxation, and housing which are identified by the Commission as
24particularly complicated. In this thesis we focus on the most topical forms o f partial 

migration in relation to which a great number o f challenging conceptual problems have 

been identified. However, we acknowledge that there are numerous related issues that lie 

outside the scope of this thesis and might be a suitable topic for another study.

This thesis is comprised of seven chapters divided into sections and subsections. In 

Chapter I we explain the topicality of partial migration in the context of changes in pan- 

European labour markets, the aims and structure of the research, and the methodology used 

in the research.

Chapter II provides the theoretical framework of this study. The first section of this 

chapter gives the outline o f the history of the correlation between the categories of 

citizenship, residence, labour migration, and socio-economic rights. The second and third 

sections scrutinize current theories on citizenship and residence and identify two major 

forms in which correlation between these categories manifests itself in the context of the 

European Union. The directions identified within this theoretical framework are 

contextualised in the following chapters which provide a systematic theorisation of rights 

enjoyed by Union citizens who reside in one Member State whilst being engaged in gainful 

activity in employed or self-employed capacity in another Member State.

In Chapter III we explore the potential of Union citizenship as a constitutional basis on 

which partial migrants could rely with reference to problems connected with the exercise 

of the fundamental right to free movement and residence. The first section of the chapter 

contains the formal analysis of Art. 18 EC. In the following sections we scrutinize case-law 

in which the potential o f the right to free movement and residence under Art. 18 EC has 

specific reference to the situations involving partial migrants. These include the right to 

free movement and residence for a person carrying out all economic activity in a third state 

(section 3.2.); Community element in the economic activity of Union citizens resident in a 

Member State whose nationality they hold (section 3.3.); and claims o f Union citizens

24 See Report o f  the High Level Panel on the free m ovem ent o f  persons presented to the C om m ission  on 18 
March 1997, OOPEC. 1998.
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exercising economic activity in the Member State of origin whilst resident in another 

Member State as economically-inactive persons (section 3.4.).

Chapters IV, V, and VI are devoted to the analysis of the problems associated with 

welfare-related socio-economic rights of partial migrants as a corollary to the fundamental 

right to free movement. Chapter IV deals with the rights o f partial migrants as regards 

social security. Its target is to establish the role of socio-economic membership of partial 

migrants as bona-fide residents, non-bona-fide residents, and non-resident workers/self- 

employed attached to the national welfare state, on the one hand, and Union citizens 

belonging to a greater community, on the other hand, in shaping and protection of their 

social security rights consequent on the right to free movement. To this end, the theoretical 

framework of the welfare membership for partial migrants in a complex polity such as 

European Union is elaborated in the first section of this chapter. The following sections 

provide a critical analysis o f social security rights currently enjoyed by posted workers and 

frontier workers under Community law in the light of lex loci labor is/lex loci domicilii 

dichotomy. Given the close interconnection between the domains of social assistance and 

social security, the issues of social assistance are also addressed in this chapter in so far as 

they have specific features concerning the rights of partial migrants.

Chapter V addresses the effect of the residence criterion on the right to free movement 

of partial migrants in the area of taxation. The first section of this chapter analyses of the 

socio-economic aspect of taxation with reference to partial migrants. The second section 

contains a detailed study of conceptual problems of Community law as regards abolition of 

obstacles to free movement in the case of partial migrants.

Chapter VI is devoted to housing rights and other rights connected to immovable 

property for partial migrants. The first section of this chapter investigates bona fide  

residence as a condition of the right to housing. The second section studies a special case 

of interface between the domains of housing and taxation. Finally, the correlation between 

rights to immovable property and freedom to provide services is examined in the third 

section.

The summary of the results of this research and the final conclusions are provided in 

Chapter VII.

28



1.3. Methodology used in the research.

In this thesis a variety o f methods are used in order to give a comprehensive analysis of 

different facets of relationship between the concepts of citizenship and residence in the EU 

law and its influence on the socio-economic rights of EU citizens.

Firstly, we use the method of analysis developed within the coherence theory. The choice 

of this method is dictated by the specificity of the subject of this thesis , namely that the 

rights o f migrants who reside in one Member State while working in another are 

simultaneously determined by their status as Union citizens and their status as residents of 

a particular Member State. Conceptually, it means confluence o f the elements of two 

different legal orders, i.e. national and supranational. Therefore, as far as the right to free 

movement is concerned, it is vital to analyse whether the correlation between the 

regulations determining the status of partial migrants as Union citizens and those 

determining their status as residents in a Member State may be characterised as a coherent 

system.

The core concepts of coherence are monism and unity. The criterion o f monism is 

satisfied if the rules under consideration flow from a single principle, or at least from a 

handful o f principles with a unified spirit. Unity characterises the internal architecture of 

the subject-matter and means that the principles upon which the rules are built, norms, 

rules and policies imply, justify, or mutually support one another.25

Three optional requirements of coherence are consistency, comprehensiveness, and 

completeness. The subject-matter is consistent if its principles and propositions are 

logically consistent. However, there are certain modifications o f this principle. In this 

thesis the criterion of normative coherence was employed according to which the 

coherence requirements perform the justificatory role. It is also taken into account that in 

such a dynamic system as Community law the criterion of consistency over time should
27not be applied, which however is acceptable within the coherence theory. Instead, we 

focus on the coherence in terms of dynamics and inertia of the relevant Community law 

and the case-law of the Court of Justice. In addition, the assessments made in this thesis are 

affected by the fact that in supranational systems of law, such as Community law,

25 See Kress, K., “C oherence”, in Patterson, D., (ed.), A C om panion to P h ilosophy o f  Law a n d  L ega l Theory', 
Blackw ell Publishers. 1999, 533, at 534.
26 Ibid., at 540.
27 See Kress, K., “ Legal Reasoning and Coherence Theories: Dworkin's Rights T hesis, R etroactivity, and the 
Linear Order o f  decisions” (1984) 72 California Law R eview , 369-402.
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consistency may be less desirable or necessary in practice than as a regulative ideal28 given 

the socio-economic and political context of the process of Community integration.

Comprehensiveness means that the system of rules in question covers the entirety of 

the relevant field and provides answers to all questions within the scope o f the theory.29 

Completeness implies that single answers are provided to all questions within the scope of 

the system of rules with no gaps or unresolvable issues. Nevertheless, it should be bom in 

mind that a normative theory can be substantially coherent even if it leaves some vague, 

borderline or other cases unanswered.31 Thus, the optional requirements of consistency, 

comprehensiveness, and completeness enhance the coherence o f the system of rules in 

question whereas lack in these qualities undermines its coherence.

The core and the optional criteria of coherence are used as guidelines for the analysis 

of Community law including secondary law and the case law o f the Court of Justice 

throughout the thesis. The conclusions reached as a result o f such analysis take into 

account a widely acknowledged fact that neither monism nor unity can be applied to the
■3

domain of law in their strict versions. Thus, a monistic system can contain conflicting 

rules under certain circumstances. Likewise, strict versions o f internal relations between 

principles, norms, rules, and policies have been deemed implausible for most normative 

theory for half a century and are hardly applicable to such a dynamic law order as 

Community law. Rather, the analysis should follow a softer version according to which the 

prevention of subject-matter incoherence is more likely if the justificatory-inferential
T ̂relations among principles are reciprocal, holistic and pervasive. Further, the specificity 

of the application of unity criterion to the rules governing the right to free movement of 

migrants who reside in one Member State while working in another is determined by the 

fact that the subject-matter consists from a number of subsystems representing several 

groups of rights, such as social, security, taxation, housing etc.. Within each group the 

rules are scrutinised according to the principle that they should be related by the relevant 

inferential or justificatory relation. The relations between such subsystems are assessed in 

the broader context of the constitutional right to free movement as a constituent of Union 

citizenship status. Accordingly, the conclusions are drawn with regards to each identified

28 See Sayre-M cCord. G., “Coherence and M odels for Moral Theorising” (19 8 5 ) 66  Pacific Philosophical 
Quarterly, 170-190.
29 See Kress, n. 25 above, at 534, 541.
30 Ibid.,
31 Ibid.
32 Ibid., 542-543.
33 See B on jou r,, L., The Structure o f  E m pirica l K now ledge, Harvard University Press. 1985, at 97-98 .
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group of rules governing the right to free movement of partial migrants and with regard to 

the entire system of rules combining the pertinent elements of Union citizenship status and 

residence status.

Secondly, two methods of analysis identified by J Shaw are employed in the 

examination of the phenomena of the Union citizenship and residence status. The first one 

“draws upon the formally identified sources of citizenship rules and rights in the Treaty 

along with other closely related sources of law in the form of secondary legislation and 

Court case law”.34

The second method applies explanatory tools from the contextual citizenship agenda 

of the Treaty.35 In particular, the juxtaposition of the concepts of citizenship and residence 

in the field of socio-economic rights of EU citizens will be presented in the light of the 

historical and the economic backdrop.

Finally, the research is based on the comparative law method which may be defined as 

a comparison of different legal systems with the purpose of ascertaining their similarities 

and differences resulting in the explanation of their origin, evaluation o f the solutions 

utilized in the different legal systems, grouping of legal systems into families of law or 

identifying the common core of the legal system.36

The focus of the relationship between the status of citizenship in a supranational entity 

such as European Union and the status of residence in a Member State as a basis of rights 

for Union citizens who reside in one Member State while being engaged in economic 

activity in another implies that the comparison between the laws in the European Union 

and the United States could be very fruitful for this study. This follows from the fact that 

both the European Union and the United States share the political system in which 

governmental power is divided between central and correspondent local ('state ') or 

Member State authorities. As Stein and Sandalow observed, because o f these common 

characteristics the two systems share certain problems that must be faced by every divided- 

power system.37 Even the retrospect o f the evolution of the concept of citizenship in the 

United States and the European Union (including the developments which had taken place

34 Shaw J “The Interpretation o f  European Union C itizenship” (1998) 61 M LRev 293 , at 297 .
45 Ibid.
36 See Bogdan M, C om parative Law, Kluwer . 1994, at 18. See also Kahn-Freund O, “On U ses and M isuses 
o f  Comparative Law” (1974) 37 M LRev, 1; Sacco R, “One Hundred Years o f  C om parative Law” (2001 ) 75 
Tulane Law R eview , 1159.
37 See Stein, E., and Sandlow, T., “On the T w o System s: an O verview ”, in Sandalow , T., and Stein, E., (eds). 
C ourts a n d  F ree Markets. P erspectives from  the U n ited  S ta tes an d  E urope , V ol. I, Clarendon Press, 1982, 5- 
45 , at 5.
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in the European Communities before creation of the Union) displays certain analogies for 

the European ascent from the free movement of persons provisions and non-discrimination 

clause in Art 6 of the Treaty of Rome to citizenship of the European Union can be 

compared with the fact that before the introduction of a constitutional concept of 

citizenship in the United States by the Fourteen Amendments in 1868, the unifying 

foundation existed in the form of a constitutional duty of each state to accord its privileges 

and immunities to the citizens of other states on the same basis as to its own citizens.38 

Two other factors which invite comparisons are the ‘common market' idea as a major 

impulse for polity building process, on the one hand, and the role o f teleological method 

used by both the Supreme Court o f the United States and the European Court o f Justice in 

the protection o f socio-economic rights, on the other hand.

It is necessary to observe that comparisons between the European Union and the 

United States have their limitations which are historically conditioned. The disparity in the 

quantum of the powers conferred on the central institutions of the two systems and 

differences in welfare arrangements at all levels39 are especially relevant in the case o f this 

study for they prevent us from direct extrapolation of experiences in the area of 

accumulation and redistribution o f community resources which, in its turn, affects socio

economic rights of migrant population in both polities.

Nevertheless, despite contextual and institutional differences the comparative research 

can bear fruits if it focuses on the manner in which each system responds to common 

problems associated with the phenomenon of migration within the ‘greater community’ of 

the European Union and the United States and the reasons of the choice o f particular 

means of reaction.

38 See Fischer, T.C., and N eff, S.C., “Som e Thoughts About European ‘Federalism ’'’ (1 9 9 5 ) ICLQ 44 /4 , 904- 
915, at 913.
39 Ibid., at 4-9.
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CHAPTER II: CORRELATION BETWEEN CATEGORIES OF

CITIZENSHIP AND RESIDENCE: THE FRAMEWORK.

2.1. The outline of the history of relationship between categories of 

citizenship, residence, labour migration and socio-economic rights.

In the age of globalization deregulation of cross-border flows o f money, goods, 

services and information is welcome. However, labour circulation across borders has 

remained a tough case.40 The controversy involves the issue o f membership, i.e. belonging 

to the community in various senses, including the socio-economic one. o f which the 

categories of citizenship and residence have become a formal expression. To understand 

the place of citizenship and residence in the EU model of membership it is useful to start 

with the historical overview of connection between socio-economic rights o f migrants and 

the notions of citizenship and residence. The following historical overview shows that the 

character of relationship between citizenship and residence has been and remains to be 

shaped by a number of factors such as patterns of migration flows, geo-political 

organisation o f society, and the evolution of welfare state.

The link between free circulation of labour and favourable provisions of law as regards 

socio-economic rights was examined as early as the eighteenth century by the founder of 

political economy Adam Smith.41 Criticising the Elizabethan Act for the Relief o f the Poor 

of 1601 and subsequent legislation attempted to improve it, he pointed out that the system 

of assigning persons to a particular parish for poor relief purposes led to restrictions on the

40 See Baubock, R., “ Introduction'’ in R. Baubock, A. Heller and A.R. Zolberg (eds.) The C h allenge o f  
Diversity. Integration an d  Pluralism  in S ocieties o f  Im migration, Avebury. 1996, Ch. I, at 7.
41 Although the first forms o f  control over labour circulation as a tool o f  societal regulation em erged in the 
early settled societies, evolved  throughout the system s o f  slavery in ancient city-states and feudalism  and, in 
away , provided the necessary basis for the fo llow in g  developm ents, the societal and legal arrangements in 
those com m unities were based on primordial ties between individuals and their localities. Only the 
em ergence o f  elem ents o f  capitalism transformed the labour o f  individuals into a national resource crucial for 
national econom ic and social progress w hich necessitated certain w elfare arrangements betw een the state 
and working individuals together with their dependents. Therefore, we find it logical to begin with the 
analysis by the founder o f  political econom y (S ee M cN eill, W .H., “Migration in Premodern T im es” in W. 
A lonso (ed.), P opulation  in an In teracting World, Harvard University Press. 1987, at 1 1-42; Taft, D .R., and 
Robbins, R., International M igrations: The Im m igrant in the M odern World, The Ronald Press Company. 
1955, at 5-7; Soysal, Y .N., Lim its o f  C itizenship: M igrants an d  P ostn ational M em bersh ip  in Europe, The 
University o f  Chicago. 1994, at 15-17, hereinafter referred to as ‘Soysa l’.
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movement of labour. Describing complicated rules on obtaining the right to settlement and 

welfare support in another parish, Smith observed that the free circulation o f labour was 

seriously obstructed, especially for married men and men with families who represented an
42additional burden on the parish.

Apart from the mere statement of the connection between the intensity of migration of 

labour and socio-economic rights Smith's analysis also leads us to the conclusion that the 

phenomenon of such a connection is closely associated with the emergence o f the earliest 

embryonic forms of welfare provisions which are represented in this case by Elizabethan 

Poor law. Another important observation is that Elizabethan law established a territorial 

basis for membership in a semi-autonomous parish which made the entitlement to certain 

benefits guaranteed by the parish dependent on the authorised settlement in its territory.43 

However, it was not until the welfare state firmly established itself in the 1950s and 1960s 

that the categories of citizenship and residence became essential in the examination of 

socio-economic rights of migrants.

Although citizenship, as the special status that the law of a particular state accords an 

individual by virtue of his connection with that state44, is as old as settled human 

community ', it is necessary to observe here that the interconnection o f citizenship and 

social rights was a product o f a particular historical stage of state evolution, namely, the 

modern state. Most noticeably, it was characterised as a landmark of a new phase o f the
46evolution of citizenship in the era of welfare state by T H Marshall who proposed to 

divide citizenship into three elements, namely civil, political and social, the latter being

42 See Smith, A, An Inquiry into the N ature and  C auses o f  the Wealth o f  Nations, V ol. 1, Ch. I, Part II, 
Clarendon Press. 1976, at 151-159.
43 See An A ct fo r  the R e lie f  o f  P oor , Act o f  Parliament 43 E liz.c.2. (1601); See further An A ct f o r  the B etter 
R elie f o f  the P oor o f  this Kingdom , Act o f  Parliament 13 and 14 Car. II c.12  (1662); See also W ebb, B. and 
Webb, S., E nglish  L ocal G overnm ent: English P oor Law History. P art I: The O ld  P oor Law, Longmans. 
1927, at 324.
44 See Evans, A. C., “ European Citizenship: A N ovel Concept in EEC Law"’ (19 8 4 ) 32 The A m erican Journal 
o f  Comparative Law, 679.
45 See Barbalet, J. M., C itizenship Rights, S truggle an d  C lass Inequality, Open U niversity Press. 1988, at I; 
Meehan E, E uropean C itizensh ip , Sage Publications. 1993, at 18; O ’Leary S, The E vo lv in g  C oncept o f  
Com m unity C itizenship, Kluwer Law International. 1996, at 4-7.

46 Briggs defines welfare state as one in w hich “organised power is deliberately used (through politics and 
administration) in an effort to m odify the play o f  market forces in at least three d im ensions -first , by 
guaranteeing individuals and fam ilies a minimum incom e irrespective o f  the market value o f  their work or 
property; second, by narrowing the extent i f  insecurity by enabling individuals and fam ilies to m eet certain 
‘social contingencies' ... and third, by ensuring that all citizens without distinction o f  status or class are 
offered the best standards available in relation to a certain range o f  social services” . See Briggs, A ., “The 
welfare State in Historical Perspective” (1961 ) 2 European Journal o f  S ocio logy , 221 , at 222 . In the context 
o f  the latest developm ents, Harris points out that this definition should be m odified according to the reduced 
em phasis on the institutional elem ent o f  welfare state and the increased role o f  private providers. See Harris, 
N ., “The W elfare State, Social Security, and Social Citizenship Rights” in Harris, N ., (ed .) S o c ia l Security  
Law  in Context, Oxford University Press. 2000 , at 4-5.

34



understood as the range “from the right to a modicum of economic welfare and security to 

the right to share to the full in the social heritage and to live the life o f a civilized being 

according to the standards prevailing in the society”.47

As to the importance of the notion of residence as distinct from citizenship in the 

allocation of socio-economic rights to migrants with respective status, it did not display 

itself instantaneously. Historically, the debate over the dependence o f free circulation of 

labour on the availability of socio-economic rights began as a problem of migration within 

the boundaries of a national state without any specific features in the international 

dimension. The analysis of migration flows in Europe shows that until the mid-eighteenth 

century the very right o f the states to exclude potential migrants was not considered in 

international law. The situation with migration in the period prior to the depression o f the 

1930s is characterised in research literature as liberal. This was explained by the socio

economic backdrop of labour migration of that time. According to Ansay, “ [u]ntil the 

beginning of the twentieth century one characteristic of migration was its permanency. 

Migration was for immigration, for the purpose of permanent settlement.”49 As Garth 

formulates it, the relevant distinction in law and policy was drawn between immigrants and 

outsiders but a special status for migrant workers was not an agenda since the latter were 

not deemed temporary guests without the right to claim citizenship.50

However, the following economic and social developments brought into play a new 

category o f “migrant worker” which is described by academics as a legal status 

“somewhere between immigrant or citizen with full rights of participation in the host 

country, and outsider or alien with essentially no ability to claim legal rights.”51 The 

important characteristic of this new category is migration with the purpose of work which 

implies temporary stay in the host country dependent on the continuity o f employment as
52distinct from the purpose of permanent settlement there. The reasons for the emergence 

of such a phenomenon are of complex nature coming down to the economic dynamics 

which determine the behaviour of both the governments o f nation states and the

47 Marshall, T.H, C itizenship and  S ocia l C lass an d  O ther Essays, Cambridge U niversity Press. 1950, at 10-
11.
48 For exam ple, Plender R., International M igration  Law, Sijthoff. 1972, at 46 -47 , 284-286; C astles S. and 
G. Kosack, Im m igrant W orkers an d  C lass S tructure in W estern Europe, London, O .U .P . 1973, at 16-21.
49 Ansay, T., L egal P roblem s o f  M igrant W orkers [1977] III Rec. des Cours Acad. dr. int. 3, 7.
50 Garth, B. G., “Migrant Workers and Rights o f  M obility in the European Com m unity and the United States: 
A Study o f  Law, Community, and C itizenship in the W elfare State’* in M. Cappelletti , M. Seccom be and J. 
W eiler (eds.), Integration Through Law. E urope an d  the A m erican F edera l E xperience, W alter de Gruyter. 
1986, V ol. I, Book 3 ,at 90-91. Hereinafter referred to as ‘Garth’.
51 Ibid., at 89.
,2 See Soysal, n. 41 above, at 2 1.
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economically active part of the population. The economic crises have plagued modern 

history from the post-World War I period onwards with certain periodicity which, on the 

one hand, have been creating necessity for migration in the search for employment but, on 

the other hand, forcing governments to protect the national labour markets from 

uncontrolled influx of foreign manpower and, ever more increasingly with the 

development of welfare state, to prevent unrestricted access of migrants to the welfare 

benefits.53 On the one hand, growing social and economic responsibilities of the state as 

well as systematic immigration controls linked the enjoyment o f freedom of movement in 

relation to a particular state to citizenship.^4 On the other hand, permanently resident non

citizens were also given access to most of socio-economic rights. Their status, which is 

different from that of a traditional notion of alien in that, although these migrants are 

excluded from the national political community, they still enjoy membership in the 

national economic community, is often named by academics “denizenship".55 Viewed from 

this angle, the conflicting categories of citizenship and residence have fallen into the scope 

of external issues, i.e. the framework of immigration policy.

Another major development in Europe that brought about a new dimension of the 

relationship between citizenship, residence and socio-economic rights was spurned by 

economic, political and social problems in the aftermath of the Second World War. The 

political side of the issue required creation of a framework for the co-operation between 

European states that would be adequate for the two-fold task o f maintaining stable peace 

and resistance to subjugation by armed minorities, and the creation o f a counter-balance to 

the Soviet Union, which was essential for the realisation of the United States aid program 

for the rebuilding of Western Europe known as the Marshall plan.56 The economic aspect 

was marked by the shortage o f workers in the industrialised Western countries which

5’ See Fields, “C losing Immigration Throughout the W orld” (1932) 26  AJIL 671; C astles and Kosack, n 48  
above, at 23-41; Herbert U, A H istory o f  F oreign L abor in Germ any, 1880  -  1980, The University o f  
Michigan Press. 1993. Ch. I-V; Kindleberger C., E u ro p e ’s P ostw ar G row th: The R ole o f  L abour Supply, 
Harvard University Press. 1967; Lopez, “Undocum ented M exican Migrants: In Search o f  a Just Immigration 
Law and Policy” (1981) 28 U .C.L .A .L .R ev. 615; Martin and Miller, “Guestworkers: L essons from Europe” 
(1980) 33 ILRRev. 315;Bohning, “Guestworker Em ploym ent in Selected European Countries -  Lessons for 
the United States” in Brown P., et al (eds.) The B order that Joins: M exican M igran ts a n d  U.S. R esponsibility, 
Rowman & Littlefield. 1983; Bouscaren A, International M igration S ince 1945, Praeger. 1963; Rist, “The 
European Econom ic Community (EEC) and M anpower Migrations: Policies and Prospects” (19 8 0 ) 33 J. Int'l 
A ff.2 0 1 ;
54 See Evans, A. C., “ European Citizenship: A N ovel Concept in EEC Law” (19 8 4 ) 32 The Am erican Journal 
o f  Comparative Law 679, at 680.
55 For exam ple, Hammar, T., “State, Nation and Dual C itizenship” in Brubaker W R (ed .) Im m igration  and  
the P olitics o f  C itizenship in Europe an d  N orth A m erica  University Press o f  A m erica 1989, 81 -97 .
56 See N ico ll, W., and Salmon, T.C. U nderstanding the N ew E uropean Com m unity, Prentice Hall/Harvester 
W heatsheaf. 1994, at 11 (hereinafter ‘N icoll & Salm on).

36



implied the necessity of relaxation on the inflow of migrants. As a consequence, the 

problems of labour migration became inseparable from the broader issue o f new economic 

and political organization in Western E urope/7 The announcement of the idea of the 

European Communities made by Robert Schuman in May 1950 on the basis of Jean 

Monnet's proposals launched the era of a new economic and political organisation in 

Europe, the supra-national one, which challenged the traditional nation-state paradigm of 

citizenship as well as policies on migration.

From the outset the founding fathers believed that the free movement o f persons would 

be crucial for economic integration and elimination of any distortion o f competition within 

the market as a whole and labour market in particular as a part o f a common market
c o

project. However, the personal scope of the fundamental freedom to free movement was 

limited to one group o f migrants only, the nationals of Member States. In this setting the 

phenomenon of labour migration bifurcated against a background of the distinction 

established between Member States' nationals and the nationals of third countries.

On the one hand, the status of migrant nationals of Member States has been gradually 

moving from economic membership (privileged denizenship) towards a new, supranational 

kind o f citizenship. Although initially the concept of freedom of movement in the 

European Community was seen in a strictly economic aspect and the founding fathers 

were primarily concerned with the establishment of an economic community as a common 

basis for economic development59 explicitly stating that future efforts for the unification of 

Europe should be concentrated on the economic field and referring to the common market 

as a ‘free trade area'60 there always was an understanding of the significance of the social 

facet of the European market.61 The idea that has permeated the Community law on the

57 Ibid., at 3-9.
58 Resolution adopted by the Ministers o f  Foreign Affairs o f  the States M embers o f  the E.C.S.C . at their 
m eeting at M essina on June 1 and 2, 1955. A ccounts and Papers. 14. State Papers. General and International. 
Session 7 June 1955 - 5 N ovem ber 1956. Vol. XLII. P 7-9. See also N ielsen , R., and Szyszczak , E., The 
Social D im ension o f  the European Union, Handelshojskolens Forlag. 1997, 3 rd ed., at 22 -25 , hereinafter 
referred to as ‘N ielsen  & S zyszczak’.
59 See “The statement, issued by the French Foreign Minister, Robert Schuman at the Foreign M inisters 
m eeting at London on May 9, 1950”, 1950. Department o f  State Bulletin. June 12. P. 936-937 .
60 The Spaak Report. A summarised translation o f  Part I. 1956. Political & E conom ic Planning. 405 . 
D ecem ber 17. P. 223-225 et seq. See also: D iebold, W. 1959. The Schuman Plan. A S tu dy in E conom ic  - 
C oopera tion  1950-1959. Frederic A. Praeger. 1959, at 427 et seq.; Lipgens, W. H istory  o f  E uropean  
Integration. Clarendon Press. 1982, at 507. et seq.; N icoll & Salm on, n. 56 above, at 3. et seq.; Urwin. D.W . 
The Comm unity’ o f  Europe: A H istory o f  E uropean Integration since 1945 , Longman. 2nd ed, 1995, at 43 et 
seq.
61 See, for exam ple, references to “harmonisation o f  social po licies” and “continuing increase in the standard 
o f  living o f  [Europe’s] population in Article 2 o f  the ECSC Treaty, Article I o f  the Euratom Treaty and 
M essina Resolution.
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free movement of persons is that the mobility of labour within the Community must be one 

o f the means by which the worker is guaranteed the possibility o f improving his or her 

living and working conditions and promoting his or her social advancement, while helping 

to satisfy the requirements of the economies of the Member States.62

The novelty of the Community law approach as compared with the previous phases of 

relationship between citizenship and residence status of migrant workers in determination 

o f socio-economic rights was that it introduced the right to free movement and the 

principle of non-discriminatory treatment for migrant workers and the self-employed 

derived directly under the Treaty of Rome and protected by national courts63 in respect of a 

whole spectrum of substantive rights, such as employment, remuneration and other 

conditions of work and employment, which were not conditional on naturalisation, the 

duration of residence or discretion of the national authorities but on their status o f a 

Community worker or a self-employed national of a Member State. The Court o f Justice 

elevated the right to free movement for persons into a fundamental right.64 In this sense, 

free movement of persons represented a stage justifiably referred to by the Commission as 

*an incipient form of European citizenship’.65

At the same time, Community policy-makers had to react to relatively small numbers 

o f Community migrants, especially during periods of economic growth when Member 

State nationals felt less economic pressure to migrate for economic reasons which was 

reflected in adjustment of the targets associated with intra-Community migration. In this 

context the Commission argued that freedom of movement for persons was not concerned 

with traditional notions of emigration and immigration which connote migration due to 

inability of individuals to secure satisfactory living standards in their own countries. The 

Community, on the contrary, sought to ensure high living standards throughout its 

territory and remedy the problems of depressed areas with high level o f unemployment 

through investment rather than emigration. As a result, in the Community context the

62 The seventh indent o f  the preamble o f  Regulation (EEC) N o 1612/68 o f  15 O ctober 1968 on freedom o f  
m ovem ent for workers within the Community [1968] OJ L 257/2 .
6’ See Case 26/62 , Van G en d  en Loos v N ederlandse A dm in istra tis der B elastingen, [1963] ECR 1. See also  
N euwahl, N .A ., “The Place o f  the Citizen in the European Construction" in Lynch, P.„ N euw ahl, N ., and 
Rees, W., (eds.), Reform ing the European Union -  From M aastricht to  Am sterdam , Longman. 2000 , at 183- 
184.
64 See Arnull, A., The G eneral P rinciples o f  EEC Law and the Individual, Frances Pinter/Leicester 
University. 1990, at 9-108.
65 See Bull EC 11-1968; See also C lose, G, “ D efinitions o f  Citizenship" in Gardner, J.P., (ed) H allm arks o f  
C itizenship. A G reen Paper, The British Institute o f  International and Comparative Law, 1994, 3, at 10. See 
also See Plender, R., “An Incipient Form o f  European C itizenship” in Jacobs, F.G., (ed .) E uropean  L aw  and  
the Individual, North Holland Publishing Co., 1976, at 34.
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traditional motive for migration would be replaced with the freedom of individual to 

choose a Member State where he would like to reside and engage in the economic activity. 

Thus, the economic determinant would be complemented by professional and cultural 

preferences.66

The next step was the introduction of Union citizenship by the Maastricht Treaty in an 

attempt to metamorphose conceptually the Community rights o f free movement and 

residence adding more socio-political legitimacy to it.67 Notions such as ‘immigrant', 

‘resident alien' or ‘temporary guest’ have been replaced with that o f ‘Union citizen’.

On the other hand, intra-Community migration has been paralleled with the inflow of 

migrants from non-member states who represent a considerable portion (two thirds) of the 

total number of migrants in the European Union. Although their labour is in demand68, 

they happened to be excluded from the full ambit of protection o f socio-economic rights 

under Community law with a few exceptions discussed elsewhere in this thesis which 

effectively means that they remain within the framework of Member States’ national 

immigration policies along the lines of ‘denizenship' outlined earlier in this sub-paragraph 

and cannot benefit from the novel concept of migratory policies offered by Community 

law.

As a result of these developments, the correlation between the notions o f residence and 

citizenship in the context of European Union has manifested itself in two forms which are 

discussed below.

2.2. Residence as a possible basis of Union citizenship.

The analysis of legislation and practices of nation-states and the EU shows that 

allocation of socio-economic rights to migrant workers can be based on either the status of 

citizenship or residence. It is a commonly held opinion that at the level o f nation - state the 

status of citizenship is irrelevant as far as socio-economic rights o f migrants are concerned. 

On the contrary, the status of residence is decisive for entitlements in this field. For 

example, Brubaker claims that the main line division in both cases is not between citizens

66 See Evans, A.C. “ European C itizenship”, (1982) 45 MLR, 497.
hl C om m ission Report o f  12 December 1993 on the C itizenship o f  the Union. COM (93 )7 0 2  final, at 2-4.
68 For exam ple, the shortages o f  N H S staff can lead to a quarter o f  British hospital nurses com ing from 
overseas countries such as the Philippines, South Africa and Australia, by 2010  (The Sunday T im es, 9 June 
2002).
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and non-citizens but between permanent residents and others.69 Sorensen also comes to the 

conclusion that in the nation-states o f Europe, non-citizens have experienced a narrowing 

gap between the rights involved in being a citizen and being a non-citizen as a result of 

gradual process of being eligible for more and more citizen rights.70

Illustrative examples in support of this point of view exist on both sides o f the Atlantic. 

For instance, in 1971 the U.S. Supreme Court held that a state could not deny welfare to a 

non-U.S. citizen who had been granted permanent residence status by the Federal 

Government.71 Later the Court required the University of Maryland to grant in-state tuition
72 ^rates to alien residents in this state. The proof of relative insignificance o f citizenship 

status as compared with the status of permanent residence for the purposes o f entitlement 

to socio-economic rights can also be found in the Member States.73

For instance, in the new Italian legislation on immigration introduced in 199874 

great emphasis is put on the integration of legal residents into the Italian community. 

Under this legislation, long-term residents of foreign nationality are granted a residence 

card which effectively equates their social and economic rights with those enjoyed by 

Italian citizens. The set of rights bestowed on them comprises the right to education, right 

to the NHS, right to housing and social services, right to family reunion. The status of 

residence card holder is extended to the spouse and under-age children living in the same 

household.

Judging by the above examples, one cannot but agree with North who comes to the 

conclusion that as far as eligibility for social benefits is concerned, the factors o f “physical 

presence in the territory’' and “legality o f residence and/or work” as well as possession of a 

specified non-citizen status (such as permanent resident, temporary visitor, candidate for
7 Sasylum, etc.) play far more important role than possession of citizenship status. '

69 Brubaker, W. R., “M embership Without Citizenship: The Econom ic and Social Rights o f  N on-C itizens” in 
Brubaker, W. R. (ed .) Im m igration and the P o litics o f  C itizensh ip  in E urope an d  N orth  A m erica, University  
Press o f  America. 1989, 145, at 156, hereinafter “Brubacker” ; See also Garth, above n 50, at 108-111; 
Sorensen J M, The Exclusive European Citizenship. The C ase f o r  R efugees an d  Im m igrants in the European  
Union, Aldershot. 1996, at 30-32, cited in this paper as “Sorensen”.
70 Sorensen, note 69 above, at 121.
71 See G raham  v Richardson, 403 U.S. 365 (1976).
72 See Toll v M oreno, 102 S. Ct. 2977 (1982).
73 See Gardner, J.P., H allm arks o f  Citizenship. A G reen Paper, The Institute for C itizenship Studies and the 
British Institute o f  International and Comparative Law. 1994, at 118-121, 124-133.
74 The law n. 40 /1998  (Law Turco-Napolitano); See also Fasti, M., “Italian Immigration and R efugee Law” 
(2001) 15 Immigration, Asylum and Nationality Law, 17.
75 See North, D., et al., “"Non-citizens’ A ccess to Social Services in Six N ations”, a report prepared for the 
German Marshall Fund o f  the United States international conference held in N ovem ber 1987.
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Brubaker takes this a step further and suggests that, rather than being seen as an 

irrelevant concept, citizenship should be fitted into a new paradigm of state membership: a 

dual membership structure, based on distinction between external and internal state 

membership. External membership represents membership in the national political 

community. This type of membership does not allow for grades o f membership status 

within it. Internal membership, on the contrary, is a legally defined status within the state. 

It represents a continuum of membership grades from the full-fledged status called 

citizenship, to several rights for resident non-citizens, down to very limited rights for short

term visitors.76 According to this concept, with respect to socio-economic rights the 

position of legally resident non-citizens is not different from that o f citizens.

Nevertheless, even in the limited context of socio-economic rights the comparison 

between citizenship and the new forms of membership has an aspect o f potential stability 

of the status. There is evidence that the world-wide tendency o f equation o f the status of 

nation-state citizenship and residence along the lines of social and economic rights has 

proved to be far from a closed issue. For instance, although, as the above mentioned case 

law shows, bridging the gap between the United States citizens and residents had been a 

predominant tendency over a considerable period of time the changes to the federal welfare 

legislation made in 1996 could well be seen as a watershed. The new legislation barred 

most categories of non-citizens, including lawful permanent residents, from the access to 

federal means-tested programs, food stamps and Supplementary Security Income inter 

alia.

Such u-tums in social policy show that, as Brubaker puts it. fin the long run.
77denizenship is no substitute for citizenship'. The interface of citizenship and residence 

status in the field of socio-economic rights is not an irreversible trend and. therefore, 

instead of being used as a yardstick against which one could assess the developments in the 

European Union, it should rather encourage a deeper research into the factors which 

determine the attachment of socio-economic rights to a particular status, be it citizenship 

or residence, with respect to the differences between nation state and the European Union 

as a supranational entity.

Projected onto the Community axis, the above discussion reflects the way in which the 

dichotomy of citizenship and residence forms the current agenda in the context of the 

European Union: recognition of residence as a proper basis for membership rights in the

76 See Brubaker, note 69 above, at 147-162.
77 Ibid., at 162.
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European Union, including socio-economic rights associated with free movement of 

persons. The constitutional formula which is presently debated in this context is that of 

recognition of residence as a legal basis for Union citizenship. Analogously to the analysis 

developed within the context of nation-state, the discussion focuses on the membership in a
78“greater community' o f the European Union for those residents who are formally 

excluded from the scope of membership rights therein on the grounds that they do not 

possess the status o f a Union citizen. Although this research is mainly devoted to the socio

economic rights of migrant Union citizens, this aspect of citizenship/residence dichotomy 

is also important for our purposes for it helps to understand the mainstream debate on 

citizenship, residence and membership in the European Union which has a more general 

value rather than mere immigration policy agenda and outlines the possible institutional 

and legislative avenues for reforms.

2.2.1. The problem of dependence of Union citizenship on the national 

citizenship of Member States.

Article 17 (formerly Article 8) of the EC Treaty which introduced citizenship o f the 

Union reads:

1. Citizenship o f the Union is hereby established. Every person holding the nationality 

o f a Member State shall be a citizen of the Union. Citizenship o f the Union shall 

complement and not replace national citizenship.

2. Citizens o f the Union shall enjoy the rights conferred by this Treaty and shall be 

subject to the duties imposed thereby.

Article 17(1) EC emphasises that citizenship o f the Union shall complement and not 

replace national citizenship which characterises citizenship o f the Union as a definition as 

well as aggregation formula with respect to subjects who have one essential element in 

common; the possession of Member State nationality.79 The meaning of this provision is 

explained in the Declaration on nationality annexed to the Final Act o f the TEU provides 

that “whether in the Treaty establishing the European Community reference is made to 

nationals of the Member States the question whether an individual possesses the nationality

78 The term is borrowed from Christensen, A ., and M almstedt, M., “Lex L oci L aboris  versus Lex Loci 
D om icilii -  an Inquiry into the Normative Foundations o f  European Social Security Law” (2 0 0 0 ) EJSS 2/1, 
69-1 11.
79 N ascim bene, B., “Towards a European Law on Citizenship and N ationality?” in O ’Leary, S. and 
Tiilikainen, T., (eds) Citizenship an d  N ationality  S tatus in the New Europe, Sw eet & M axw ell, 1998, at 67, 
cited in this paper as “N ascim bene”.
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of a Member State shall be settled solely by reference to the national law of the Member 

State concerned. Member States may declare, for information, who are to be considered 

their nationals for Community purposes by way of a declaration when necessary."

The declaration does not constitute a part o f the Union Treaty. It is neither incorporated

in the Final Act nor signed by the representatives of the Member States. As any other

declaration, it neither has binding legal force and cannot restrict the legal effects of the

Final Act80 and, consequently, nor is it subject to review by the Court o f Justice. However,

Article 31 (2)(a) of the Vienna Convention on the Law of Treaties provides that “a treaty

shall comprise, in addition to the text, any agreement relating to the Treaty which was

made between all the parties in connection with the conclusion o f the treaty”. Thus, since

the declaration was agreed upon by all Member States, it must be accepted as a legitimate

means of interpretation of the Treaty provision in which the expression “nationals o f the
81Member states" is used.

O') # '
The Court confirmed in Micheletti “ that the issue of determination o f nationality falls 

out of Community competence. Moreover, the unilateral declarations made by the Member 

States in which they define the circle of their nationals who would benefit from the status 

o f EU citizens, must be taken into consideration as “an instrument relating to the Treaty for 

the purpose of its interpretation and, more particularly, for determining the scope o f the 

Treaty ratione personae.”83

On a number of occasions the Court was given the opportunity to distinguish between 

the application o f Art 17(1) to the internal situations and the cases where the Community 

element was present and the national legislation of Member States could collide with the 

fundamental right of EU citizens to free movement. Thus, the Court elucidated the 

difference between the right to determine nationality and the exercise o f this right under
0  4

Community law. In Airola it was ruled that compulsory acquisition o f a second 

nationality in compliance with the nationality law of a Member State may not be

80 See Toth A G, “The Legal Status o f  the Declarations Annexed to the S ingle European A ct” (1986 ) 23 
CM LRev 803, at 812; Snyder F, “The E ffectiveness o f  European com m unity Law: Institutions, Processes, 
T ools and T echniques” (1993) 56 M LRev, 19, at 32.
81 See O ’Leary S, The E volving C oncept o f  Community' C itizenship. From the F ree M ovem ent o f  Persons to 
Union C itizenship, Kluwer Law International. 1996, at 60, cited in this paper as “ The E vo lv in g  C on cept o f  
C om m unity C itizensh ip  ”.
82 Case C -369/90 , M .V .M icheletti v D elegacion  del G ohierno en C antabria, [1992] ECR 1-4239, hereinafter 
referred to as '’M ich e le tti’. See also O ’Leary S, The E volving C oncept o f  C om m unity C itizen sh ip , n. 81 above, 
at 34; Craig P and de Burca G, EU  L aw , 2 nd ed. Oxford University Press. 1998, at 722 , cited in this paper as 
“Craig & de Burca”.
83 Case C -192/99, M anjit K aur, [2001] ECR 1-1237, paras 23 and 24. Hereinafter referred to as ‘K a u r ’.
84 Case 21 /74 , A iro la  v Comm ission, [ 1975] ECR 221.
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recognised for the purposes of Community law. One more area for Community
o c

intervention seems to be secured by the ECJ in Kaur case, namely the alteration o f the 

applicant’s situation as a result o f change in the national legislation by which a Member 

State introduces further limitations in the personal scope of those who qualify as an EU 

citizen. The court came to the conclusion that the claimant’s status was not changed by the 

new Nationality Act, and made a particular point in the judgement which may be 

construed in a way that such alteration is a criterion for the existence of the Community 

element and if the alteration of the status had taken place the decision in the case could 

have been different.

On the contrary, where the exercise o f the right to free movement is purely hypothetical 

the case falls outside the Community competence. The recent case law gives us even more 

restrictive interpretation of the basis on which the Union citizenship status can be bestowed 

onto a person. For instance, where the claimant, under the national law, holds the 

nationality of a Member State but does not have any right to enter and reside in the 

territory of that State, such a person cannot, according to the Court of Justice, rely on Art

18 EC for the purpose of securing the right to reside in that Member State or enjoy the
0 /1

rights o f a Union citizen.

The formula o f Art 17 EC is seen by many academics as the biggest limitation of the 

concept of Union citizenship since it effectively means that the status o f a Union citizen is 

totally dependent on possession of the status of a national of a Member State which is left
87to the Member States to determine.

As the Advocate General Tesauro pointed out in Micheletti, the attribution o f the 

quality of national of a Member State is fulfilled with reference to domestic law, since, at 

the present stage of development of Community law, an independent definition of
oo # ,

Community citizenship does not exist. Thus, the status of a Union citizen is effectively 

conditioned by Member State nationality and, consequently, the enjoyment of socio

economic rights attached to the status of Union citizen is also dependent on Member State 

citizenship.

85 Para 26 o f  the Judgment in Kaur, n. 83 above.
86 Para. 17 o f  the Opinion in Kaur, n. 83 above.
87 See O ’Leary S., “The Court o f  Justice as a Reluctant Constitutional Adjudicator: An Exam ination o f  the 
Abortion C ase” (1992) 16 ELRev 138; O ’Leary, S., “The Relationship Betw een C om m unity C itizenship and 
the Protection o f  Fundamental Human Rights” (1995) 32 CM LRev 519; N ielsen  & S zyszczak  , n. 58 above, 
at 67; See also Imbeni Report on Union Citizenship for the European Parliam ent’s C om m ittee on Civil 
Liberties and Internal Affairs, Doc A 3-0437/93 , at 5.
88 M icheletti at 4257, n. 82 above.
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The fact is that although some common features are found in legislation on nationality 

throughout the Union ( e.g. the children of nationals bom in the territory of a Member 

State acquire the nationality o f that State) the conditions under which the nationality can be 

acquired vary from one Member State to another. It was argued, that such lack of 

uniformity in the application of Community law to the questions of acquisition and loss of 

Union citizenship leads to unequal treatment among the citizens of the Union.89

Beside the clear symbolic meaning, the main problem identified in connection with 

the dependence of Union citizenship on Member States' nationality legislation is that of its 

exclusionary nature.90 By maintaining Member State nationality as the only basis for the 

enjoyment o f Union citizenship, the Maastricht Treaty failed to take account of the changes 

in migration patterns and ignores alternative grounds for eligibility such as residence91 

despite the fact that the residence or domicile standard is becoming increasingly important 

in the legal context where equality of treatment is the general rule, regardless of the
92individual's nationality.

First and foremost, it affects the third-country nationals who, being able to enjoy socio

economic rights in their Member States of residence, are deprived o f the enjoyment of the 

Union citizenship rights, most sensitively, the right to free movement within the Union. 

Unsurprisingly, the major bulk of research literature as well as documents produced or 

commissioned by the Community institutions is focused on the problem o f approximation
9̂of the legal status of third-country nationals to that of Member States’ citizens. *

89 Marias E, “ From Market Citizen to Union Citizen” in Marias E (ed .) E uropean C itizenship , European 
institute o f  Public Administration. 1994, at 15.
90 See O ’Leary S, E uropean Union Citizenship. O ptions fo r  Reform, IPPR. 1996, at 45 -48 .
91 O ’Leary S, “The O ptions for the Reform o f  European Union C itizenship” in O ’Leary S and T Tiilikainen  
C itizensh ip  a n d  N ation a lity  S tatus in the N ew  Europe, Sw eet & M axwell. 1998, 81, at 104.
92 N ascim bene, above note 79, at 78.
93 For exam ple Report o f  the High Level Panel on the Free M ovem ent o f  Persons o f  18 March 1997, 
O O P E C .1998, Ch. VI; Presidency Conclusions o f  Tampere European Council o f  15-16 O ctober 1999, Doc. 
SN 2 0 0 /9 9 , Part III; H oogenboom . T., “ Integration into Society and Free M ovem ent o f  N on-E C  N ationals” 
(1992 ) 3 EJIL., 36; A lexander, W., “Free M ovem ent o f  Non-EC  Nationals . A R eview  o f  the C ase-L aw  o f  
the Court o f  Justice”(1992 ) 3 EJIL, 53; W eiler, J. H. H., “Thou Shalt N ot Oppress a Stranger: On the Judicial 
Protection o f  the Human Rights o f  Non-EC N ationals -  A Critique” (1992 ) 3 EJIL, 62; Evans, A ., “Third 
Country N ationals and the Treaty on European U nion” (1994) 5 EJIL 199. Hailbronner, K., “Third-Country 
N ationals and EC Law” in Rosas, A. and Antola, E., (eds) A C itize n s’ Europe. In S earch  o f  a  N ew  Order, 
Sage. 1995, 182-206; Cremona, M., “C itizens o f  Third Countries: M ovem ent and Em ploym ent o f  Migrant 
W orkers Within the European Union” (1995) 2 L1EI, 87; Hervey, T., “Migrant W orkers and Their Fam ilies 
in the European Union: The Pervasive Market Ideology o f  Community Law” in Shaw , J. and M ore, G. (eds) 
N ew  L ega l D ynam ics o f  European Union, Clarendon Press. 1995, at 96-108; Peers, S., “Towards Equality: 
Actual and Potential Rights o f  Third-Country Nationals in the European U nion” (1 9 9 6 ) 33 C M LR ev., 7-50; 
Connor, T„ “Non-Com m unity Spouses: Interpretation o f  Community R esidence R ights” (1 9 9 8 ) 23 E .L.Rev., 
184; Peers, S., “ Building Fortress Europe: The D evelopm ent o f  EU Migration Law”(1 9 9 8 ) 35 CM LRev., 
1235-1272.
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As far as the effect on the nationals of the Member States is concerned, the subservient 

position of Union citizenship indicates its relative weakness as a political construct, as 

compared with citizenship in a nation state, which makes it a feeble constitutional basis of 

their rights as Union citizens.

A number of authors argue in this connection that the legal basis for determination of 

EU citizenship should be separated from the nationality laws of Member States and 

become a self-standing phenomenon.94 The feasibility of realisation of such proposals is 

dependent on a number of factors which are examined below.

2.2.2. The change of the membership paradigm in the context of European Union.

The dependence of Union citizenship on nationality of Member States makes the 

discussion on membership at the Union level interwoven into that on membership in 

Member States' communities. The debate is influenced by the present split between the 

societal and political communities. At the level of Member States the theme of 

membership in the political community is clearly examined through the prism of 

preservation o f a liberal democratic order. Curiously, the premise presupposes certain self- 

contradiction. On the one hand, it is recognised that a split between societal and political 

membership may be detrimental for liberal democratic order and, therefore, all permanent 

residents in a liberal democratic state should be recognised as equal citizens.95 On the other 

hand, a viable liberal democratic order is perceived as based on a correspondent set of 

values that should be shared by those who “belong”, the demos, and requires that they 

should develop ties and loyalties towards the host community.96 Otherwise, the principles 

on which the community is based would be undermined and the inclusiveness o f the liberal 

democracy could lead to its self-destruction. Another argument against extending

94 See O liveira, A .C ., “The Position o f  Resident Third-Country Nationals: is It T oo Early to Grant Them  
Union C itizenship?”, in La Torre, M., (ed) E uropean C itizenship: An Institu tional C hallenge, Kluwer Law  
International, 1998, 185-199 (hereinafter ‘European C itizenship: An Institu tional Challenge')'-,
K ostakopoulou, Th., C itizenship, Identity and  Im m igration in the E uropean Union: B etw een P ast an d  
F uture , M anchester University Press, 2001 , at 127-146; Rubio Marin, R., “Equal C itizenship and the 
D ifference That R esidence M akes”, in European C itizenship: An Institu tional C hallenge, 201-227 , 
hereinafter quoted as ‘Rubio Marin’; Garot, M.-J., “A N ew  Basis for European C itizenship: R esidence?”, in 
E uropean  C itizenship: An Institutional Challenge, 229-248.
95 See W alzer, M., Spheres o f  Justice: A D efence o f  P luralism  an d  Equality, B asic B ooks, 1983, at 52, 61; 
C losa, C ., A N ew  S ocia l C ontract? E U  C itizensh ip  as the Institu tional B asis o f  a N ew  S o c ia l C ontract: Som e  
S cep tica l Rem arcs, European University Institute, Florence, 1996, at 3-4; Rubio Marin, n. 94  above, at 203- 
205.
9(1 See Habermas, J., “The European Nation State. Its A chievem ents and Its Lim itations. On the Past and 
Future o f  Sovereignty and Citizenship”, ( 1996) 9 Ratio Juris, 125-137.

46



membership status to aliens is that of questioned capability of the welfare state to 

withstand the economic pressure resulting from growing responsibilities in respect of 

socio-economic rights which form an important part of the membership status in Member 

States.97 In the field of socio-economic rights membership of aliens in the host community 

is viewed as an ill-balanced equation in which aliens are not contributors but only 

beneficiaries who consume publicly accumulated resources and overburden local labour 

market. In fact, the opponents of extending full-scale rights to resident aliens question not 

only the capability of the community to embrace them without risk o f erosion but also the 

existence of membership ties between the host community and resident aliens due to 

economic and cultural complications.98

The ideal model of relationship between the permanent resident non-citizens and the 

host society offered within such a restrictive variation of liberal democratic theory is the 

one which Motomura classifies as “the contract m o d e r."  This model explains the 

restrictions imposed on the rights o f aliens in terms of “a bargain'’ or “an agreement” made 

between citizens and residents where permanent residents enter into such a “deal” 

knowingly and aware of unequal terms in respect of socio-economic rights (and other 

groups of rights) which are still attractive enough to accept. The contract model implies an 

unlimited possibility for the citizens to include any restrictions on the rights of migrants 

whereas the guarantees under this model do not go beyond a fair notice. As Garth points 

out, in this system migrant workers serve a useful function in the modern welfare state: 

fuelling economic growth in times of demand for labour while avoiding the risk of high 

welfare costs in time o f economic slowdown.100 Thus, migrants are given a role of a labour 

commodity rather than “people”.

The experience of Member States has revealed deficiencies o f this approach. As 

Herbert observes, after a lengthy period o f stay temporary migration for purposes o f work 

becomes residence for the purposes of immigration accompanied by building up ties with 

the host country and weakening ties with the homeland, especially in the context of the

97 See Baubock, R., Im m igration an d  the Boundaries o f  C itizenship, Warwick: Centre for Research in Ethnic 
Relations, 1992, at 10; Baubock, R., Transitional C itizenship: M em bership a n d  R ights in In ternational 
M igration , Edward Elgar, 1994, at 23; Baubock, R., “Legitimate Immigration C ontrol” , in Alderman, H., 
(ed). L eg itim ate  an d  Illegitim ate D iscrim ination: N ew  Issues o f  M igration, York Lanes Press, 1995, at 56.
98 Ibid.
99 See M otomura, H., “A lienage C lassifications in a nation o f  Immigrants: Three M odels o f  “Permanent” 
R esidence” in Pickus, N. (ed.) Im m igration and C itizenship in the 21s' Century, R owm an & Littlefield  
Publishers, Inc. 1998, at 205, hereinafter referred to as ‘M otomura’.
100 S ee Garth, note 50 above, at 93-96.
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second generation of migrants’ families.101 On the one hand, this picture o f migrant 

population is out of control and does not correspond to the structure of economic demand 

in foreign labour. On the other hand, the ‘contract system', assuming that the migrants 

intend to return home, offers only ‘temporary integration’ which does not create proper 

conditions for absorption and leads to a socially and morally untenable situation of 

‘ghettoisation’ of migrant residents whereas the option o f deportation becomes 

questionable due to humanitarian grounds, pressures of democratic principles, and pure

fact o f impossibility of a consistent and impartial policy caused by continuing demand for
102foreign labour in certain sectors of the economy. As a result, the contract system can be 

characterised as self-destructive since eventually, as example of Germany shows, it results 

in recognition o f de facto immigration and searching for the ways o f integration of foreign 

workers and their family members already living in the country including naturalisation 

avenue.

It is surprising, therefore, that the European Community as a party to GATS103 

negotiates so-called Mode 4 which provides for the movement of skilled temporary 

entrants such as business visitors, intra-company transferees and qualified professionals 

and practitioners whose employment would happen beyond the framework o f the measures 

affecting natural persons seeking access to the employment market o f the GATS member 

states and measures regarding citizenship, residence or employment on a permanent basis
I 04for the main concern is that such movement may result in permanent settlement.

In fact, Mode 4 treats certain categories of migrants as purely economic agents and 

does not envisage their integration into the host society. Consequently, it falls within the 

definition o f the contract model o f membership. Its adoption by the European Community 

can only increase inequality as far as membership prospects of Member State residents are 

concerned. Currently the exclusionary paradigm of membership in the European Union is 

based on differentiation between, on the one hand, Union citizens who enjoy the 

fundamental right to free movement and residence and, on the other hand, third country 

nationals who do not derive any independent rights to free movement and residence under 

Community law. Instead of approximation of the status o f these categories of lawful

101 See Herbert, U., A H istory o f  F oreign L abor in Germany. 1880-1980: S eason a l W orkers/F orced  
L aborers/G u est Workers, The University o f  M ichigan Press. 1993, at 235-236 .
102 Ibid., at 235-248 .
I0’ General A greem ent on Trade in Services signed in 1994 under the aegis o f  the W TO (the World Trade 
Organisation).
104 See also N iessen , J., “Overlapping Interests and C onflicting Agendas: The knocking into Shape o f  EU 
Immigration P olicies’' (2001) 3 European Journal o f  Migration and Law, 419-434 .
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Member State residents within the framework of Community law, Mode 4 means further 

stratification of the population of the European Union.

The economic premise o f liberal democratic perception o f aliens in the host society 

can also be refuted by the evidence that membership ties between resident aliens and the 

host community are mutually beneficial. For example, the studies into the economic and 

fiscal effects of immigration on the host communities carried out both in the European 

Union and the United Sates demonstrate that tax contributions o f migrants outweigh the 

amounts allocated to them through respective social security systems.105 As to the labour 

market, there is no evidence that resident aliens inflict destruction o f the equilibrium there. 

On the contrary, the local labour market can benefit from the fact that migrant labour 

reduces costs and stimulates growth and productivity at lower prices.106 The deeper insight 

into the structure of labour markets also shows that there is no direct correlation between 

migrant labour and high levels of unemployment for labour markets appear to be 

segmented and aliens tend to take up vacancies that are unlikely to be filled by the 

domestic labour.107 These considerations support the conclusion of Habermas that the 

debate on the capacity o f the economic system to absorb immigrants has a subjective side 

in that it depends more upon how citizens perceive the social and economic problems
• • 1 UKposed by immigration rather than on objective economic analysis. As a consequence, the 

search for a new citizenship discourse becomes particularly important.

As far as political and social facets are concerned, a new conceptual approach is 

required to provide justification for the idea of direct attribution of citizenship to long

term resident aliens within the context of European Union. The theories developed in this 

connection can be divided into two groups depending on the vision of Union citizenship as 

a socio-economic phenomenon or a political post-national type of citizenship.

The premise of the ‘economic citizenship’ concept is that European Union cannot be 

judged from the position of a classical citizenship theory since membership here is defined 

by economic activity rather than political participation. Meehan argues that a new concept

105 See Findlay, A ., “An Econom ic Audit o f  Contemporary Immigration'’, in Spencer, S. (ed), S trangers and  
C itizens, IPPR/Rivers Oram Press, 1994, 159-201, at 186, 200-201; Smith, J.P., and Edm onston, B., The New  
A m ericans: Econom ic, D em ograph ic an d  F iscal Effects o f  Im m igration, N ational A cadem y Press, 1998, at 
52-68; Kurthen, H., “ Immigration and the W elfare State in Comparison: D ifferences in the Incorporation o f  
Immigrant M inorities in Germany and the United States” (1997) International M igration R eview  3, 721-731 .
106 See Butcher, K., and Card, D., “ Immigration and Wages: Evidence from the 1980s” ' (1 9 9 1 ) American  
E conom ic R eview  81, 292-296.
107 See Harris, N ., The N ew  U ntouchables: Im m igration and the N ew W orld W orker, Penguin, 1996, at 172.
108 See Habermas, J., “C itizenship and National Identity: Som e R eflections on the Future o f  Europe” (1992) 
Praxis International 12/1, 1, at 13.
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of citizenship is based on a set of social values and practices established and guaranteed by 

EU institutions and the case-law of the European Court of Justice rather than on traditional 

political relationship between the state and an individual. Social and economic rights 

constitute the core of the Union citizenship whereas other rights' development is 

dominated by this core.109 Those theorists of ‘economic citizenship’ who focus on the 

status of resident non-citizens claim in this connection that the domination of a socio

economic dimension of relationship between the state and an individual equalises all 

residents in terms of their participation in the society as ‘taxpayers' or ‘users’ and thus 

residence becomes the only proper basis of citizenship whereas conditions of cultural 

assimilation or participation in the political process along traditional nation state lines 

cannot be justified.110

Although the ‘economic citizenship' theories should be given credit for highlighting 

the growing importance of the socio-economic axis in the relationship between an 

individual and the polity as well as its new -  Community -  dimension, it is rightly 

criticised for creation of a technocratic model of community where the role o f a cohesive 

element is played by production and wealth redistribution which potentially threatens to 

'facilitate a privatist retreat from citizenship and a particular “clientalisation" of citizen's 

role’.111 Although a market-based explanation of Union citizenship may seem to provide 

grounds for an inclusive residence-based society, it fails to address the danger for the 

European Union to follow a precarious route of development where, as Habermas points 

out, economy and administration , as self-regulated systems, cut themselves from their 

environments and obey their internal imperatives of money and power.112 It seems to be 

true for the European Union as well. Only the earlier stages of the European project were 

characterised by the focus on the construction o f a ‘market citizen' as an individual in 

possession of enabling economic competencies, namely the four fundamental freedoms, 

which reflected the understanding of the Community as an economic space where an 

individual economic actor does not need any political rights or control over the market.113

109 See M eehan, E., “C itizenship in the European C om m unity” (1993) April-June, Political Quarterly. 172- 
186.
110 See de W enden, C., C itoyennete, N ationality et Immigration, Arcantere, 1987, at 71-73 (quoted in 
Schnapper, D ., “The European Debate on C itizenship” (1997) 126 Daedalus, 199, at 208).
111 See Habermas, n. 108 above, at 11.
112 Ibid.
11 ’ Everson, M., “Econom ic Rights within the European Union” in B ellam y, R., Bufacchi, V ., and 
C astiglione, D., (eds.) D em ocracy an d  C onstitu tional C ulture in the Union o f  E urope, Lothian Foundation 
Press, 1995, at 145-150. See also Evans, A .C ., “European Citizenship” (1982) 45 M LR, 497 -5 1 5 ; Chalmers, 
D., and Szyszczak, E., European Union Law. Towards a  European P o lity? , A shgate, 1998, at 51-60 .
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the subsequent developments have revealed inevitability of transformation of the 

Community into a political union and establishment of a political notion o f European 

citizenship. Firstly, the internal regulation of the market by the EU institutions is 

characterised by growing technocracy and non-market interventions which has led to the 

democratic legitimacy crisis which in itself is a political issue. Secondly, European 

Commission's White Paper on European governance published on July 25th 2001114 

highlights the dilemma facing the Union: on the one hand, Union citizens expect Europe- 

wide action in a number of areas such as economic and human development, 

environmental challenges, unemployment, food safety, crime and regional conflicts but, on 

the other hand, there is growing disappointment by the lack of clarity and transparency of 

the Community policy-making process, which can only deteriorate with the process of 

Eastward enlargement, as well as concerns about justification of widening Community 

intervention into the above mentioned fields where local and regional decision-making 

could also be productive.115 Consequently, the political axis of Union citizenship should 

not be ignored in membership theories.

The aforementioned aspect is better reflected by variations of the post-national theory 

o f citizenship which advocate the idea that citizenship should retain its political features 

even beyond nation-state, since “there can be no democratic legitimation of political 

authority without institutionalised forms of political participation in civil society beyond 

the electoral process and without basic right to protection against existential risks in market 

economies'’.116 According to this theory, a comprehensive concept o f citizenship can only 

be achieved within the communities bounded both territorially and in terms of membership 

even in a global system.117 As a result, the idea of necessary allegiances between the state 

and the members o f the society based on the democratic ideals is preserved by theorists of 

post-national citizenship. The simple rule that everybody who lives in the territory should 

be automatically granted citizenship is ruled out for this would destabilise the relationship 

between individuals and states because, on the one hand, political and socio-economic

114 E uropean  G overn ance -  A White P aper  COM (2001) 428. Hereinafter referred to as ‘E uropean  
G overn an ce
115 E uropean  G overnance, n. 113 above, at 7. See also Laeken Declaration -  The Future o f  the European 
Union. SN 273 /01 . This chapter is not aim ed at detailed examination o f  the European governance issue and 
the reference to the C om m ission’s White Paper only highlights the current topicality o f  the political aspect o f  
Union citizenship. For detailed discussion o f  the White Paper on European governance see  C ygan, A ., “The 
W hite Paper on European Governance -  Have Glasnost and Perestroika Finally Arrived to the EU?” (2002) 
65 M LR, 229-241 .
116 Baubock, R., Transnational C itizenship: M em bership an d  Rights in In ternational M igration, Edward 
Elgar, 1994, at 19.
117 Ibid.
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rights o f individuals would be jeopardised and, on the other hand, shifting the fundamental 

interests o f individuals does not coincide with the act of migration.118 This implies that a 

new-comer should meet certain criteria {e.g. adopting democratic values) and a possible 

period of approximation of their status in the form of permanent residence: ’Migrants are 

not members of society the day after their arrival. But after some years they will have to be 

regarded as members even if they themselves have always planned to return to their 

country o f origin. Membership is acquired gradually and mainly as a function o f the length 

o f residence'119. Despite this element of selectivity of members o f the society the concept 

of ‘post-national' membership differs from the exclusionary liberal democratic model in a 

number o f aspects. Some post-national theorists particularly stress the inclusive element of 

citizenship i.e. that beyond embracing democratic values citizens should not be seen as 

Total citizens’ for they have multiple identifications, multiple commitments and shifting
I 70loyalties. The inevitable question how it is possible for such a diversity to be

i 'y I

harmonious in the absence o f common political and cultural tradition is answered in 

various ways. For instance, Habermas’s ‘constitutional patriotism’ is based on the idea of 

separation of ethnos with its underlying ethnic and cultural dimensions from demos, i.e. 

civic and political membership which foundations should be reason and human rights.122 

Another solution is proposed by Kostakopoulou who calls into question scepticism based 

on the vision that people are the pre-given part of body politic and argues that since 

identity is always in the process of change due to various social and political factors, it is 

possible to foster the sense o f community among the population o f the Union by
1 "7 Tapproaching the formation of European identity as a political process.

Another salient feature of this approach is that a systemic approach to the whole 

spectrum of problems in the substantiates the rejection of the ideas of ‘universalism' and 

‘frictionless collectivity’ in both political and socio-economic realms as myths used to 

disguise multifaceted inequality in the society and redirect public focus from search for

1,8 Ibid.. at 31-33 .
119 Ibid., at 173.
120 For exam ple, ‘constructive citizenship’ theory. See Kostakopoulou, T., C itizenship , Identity and  
Im m igration  in the European Union. B etw een P ast an d  Future, M anchester U niversity Press, 2001 , at 101- 
124, hereinafter referred to as ‘C itizensh ip , Identity and  Im migration'. S ee also Schnapper, D., “The 
European Debate on Citizenship” (1997) Daedalus 126, 199, at 209-212 , hereinafter referred to as 
‘Schnapper’.
121 For instance, Schnapper, n. 120 above, at 211-212.
122 See Habermas, J., “The European Nation State” (1996) Ratio Juris, 9, 125-137; Habermas, J., B etw een  
F acts a n d  Norms: C ontributions to a  D iscourse Theory’ o f  Law and D em ocracy, Polity Press, 1996, at 500.
12 ’ See C itizenship, Identity’ and Im migration, n. 120 above, at 101-124.
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real solutions, such as fostering the process of democratic decision-making and 

invigorating social policy, to exclusionary policies in respect of migrants.124

Two models of permanent residence status can be seen as corresponding to the 

theories of direct attribution of Union citizenship. The so-called “affiliation model” is 

based on the idea of gradual developing of membership ties between the aliens and the host 

society so that the scale of rights is linked to the change of identity undergone by the
| yc #

migrants in the host society. ‘ As the alien's ties grow stronger, so does the strength of 

his claim to an equal share of the bounty in the community. Therefore, it is reasonable to

make alien's eligibility dependent on both the character and the duration of his
1residence. Translated into the language of legal status it means a continuum where the 

early stages are characterized by a considerable degree of discrimination which lessens 

progressively with the duration of time spent in the host country as a resident until the 

point when the range of rights so acquired becomes equal with that bestowed on citizens. 

In a nation state the duration o f the transitional period is that after expiry o f which 

permanent residents acquire the right o f naturalisation. This model may include a variety of 

relations between the status of residence and citizenship whereas the main focus is on the
177 • •“approximation of citizenship”. Although such an approximation may lead to eventual

acquisition o f citizenship through naturalisation, this step is not deemed to be essential in

affiliation model for the emphasis is put on the process of bridging the gap between the

scope o f rights of permanent residents and citizens. Another side o f this approach is that

permanent residents are not pressured to naturalise if they choose not to which can be seen

as weakening the position of the host state. Nonetheless, as Motomura observes, this

model reflects the interests of both permanent residents and citizens through maintaining

the rules o f membership intrinsic for a liberal democracy although it has its shortcomings
128too for it removes the incentive to naturalise.

The transition model resembles many salient features o f the affiliation model but puts 

the main emphasis on naturalisation. The essence o f this path is that after completion of 

the ‘approximation’ period the permanent residents have to make a decision on the option 

of naturalisation, i.e. full-scale citizenship status. In some variations o f this model, that 

those who turn this opportunity down can no longer enjoy the status of privileged long

124 Ibid.
125 See Johnson  v E isentrager , 339 U .S. 763, 770 (1950).
126 Ibid., at 82-83.
127 See Motomura, n. 99 above, at 207.
128 Ibid., at 205.
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term residents. Another possibility is the automatic transition of resident migrants to full 

citizenship. These variations raise the issue of pressure exercised by the host community 

over resident aliens limiting their free choice of naturalisation in the host state and forcing 

them to make decisions entailing both symbolic and practical consequences.129

All the above models o f permanent residence presuppose some degree of 

discrimination not only between citizens and permanently resident aliens but also between 

various categories o f permanent residents depending on the proximity o f the scope of 

rights available to them to that bestowed on citizens. Another important conclusion which 

can be drawn from the above analysis is the paramount importance ascribed to the status of 

residence, especially long term residence, in establishment o f reciprocal rights and duties 

between a person and the state.

An analogous pattern can be observed in the context of the European Union. The 

Commission's proposal for a directive on the right of Union citizens and their family 

members to move and reside freely within the territory of the Member States130 is based on 

the conception that the scope of rights attached to the right to enter and reside in a Member 

State for Union citizens should be proportionate to the tenure of residence which serves as 

a measure of a bona-fide relationship between a Union citizen and the host Member State. 

According to the Proposal, the right to reside in the territory o f a Member State for the 

period longer than six months and up to four years is conditional on being engaged in 

gainful activity in an employed or self-employed capacity, or being a person of 

independent means covered by sickness insurance to avoid becoming a burden on the 

social security system of the host Member State, or being a student, or being a family 

member o f a Union citizens who satisfies the aforesaid conditions. However, the Proposal 

suggests that Union citizens who have resided legally and continuously in a host Member 

State for four years should be granted the unconditional status of permanent residence. 

This implies that the grant of the full and unconditional socio-economic membership in the 

community o f the Member State should be dependent on long-term bona fide residence. 

The novelty o f the Proposal is that it suggests that this membership paradigm should be 

two-dimensional in that the Member State should delegate the power to grant the status of 

permanent residence in their territory to the European Union which effectively establishes

129 S ee Baubock, R., Transitional C itizenship: M em bership an d  Rights in In ternational M igration, Edward 
Elgar, 1994, at 98. Cf. Citizenship, Identity and  Im m igration, n. 116 above, at 97.
120 Proposal for a European Parliament and Council D irective on the right o f  citizens o f  the Union and their 
fam ily mem bers to m ove and reside freely within the territory o f  the Member States o f  23 May 2001 . COM  
(2 0 0 1 )2 5 7  final.
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the link between the status of Union citizenship and the membership in the community of 

a host Member State for long-term residents.

2.3. Residence as a tool of differentiation between citizens as regards socio

economic rights in complex polities.

2.3.1. Statement of the problem.

This layer o f the relationship between citizenship and residence displays itself in the 

context of complex geo-political entities such as federations and supranational polities. In 

addition to the previously discussed “external” element wherein the personal scope of 

citizenship and residence do not coincide since “residents” are synonymous with “aliens”, 

as opposed to “citizens”, this aspect concerns the possibility of differentiation between 

citizens on the basis o f their residence within the territory of a particular semi-autonomous 

part in a federal state or a member-state in a supranational polity. The premise o f such a 

differentiation is rooted in the split nature of socio-economic membership ties that 

citizens develop in complex polities, especially with regard to publicly-produced 

resources.

Citizenship is essentially concerned with membership and participation in society but 

citizenship not only presupposes existence of rights and entitlements but also demands that 

all members share in the responsibility towards the welfare of their community.131 The 

welfare state rests upon a societal surplus that can be reallocated among citizenry 

according to explicit, formal criteria. In qualitative terms, the Western welfare state 

typically devotes at least 8 to 10 percent of its gross national product to welfare that 

includes all public expenditure for health, education, income maintenance, deferred 

income, and funds for community development including housing allocations.132 The 

departure from the premise that citizens have social responsibility for contributing to the 

welfare of their community would undermine social solidarity and community.133 As

131 See Marshall, T. H., Class, C itizenship an d  S ocia l D evelopm ent, Greenwood Press, 1973, at 117;
132 See Friedman, K.V., L egitim ation o f  S ocia l Rights and  the W estern W elfare State. A W eberian
P erspective , The University o f  North Carolina Press, 1981, at 15.
13 ’ S ee G iddens., A ., B eyond Left and  Right, Polity Press, 1994, at 124-126.
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Freeman puts it, welfare states are closed systems and, therefore, they require boundaries 

that distinguish those who are members of a community from those who are not.134

In the case of supra-national polities, such as EU, as well as federal polities, such as 

US, the dilemma of reciprocity with regard to resources of welfare state has another 

dimension because membership retained at the level of a Member State (or a state) is 

supplemented by membership at the supranational level o f the Union (or the federal level) 

in the form of Union citizenship or federal citizenship. However, as Soysal observes, if this 

process is not accompanied by the change in the structure o f welfare state and public 

resources continue to be accumulated at the level of a nation-state (or a federal state) 

residence in the state becomes essential in securing various rights.135 Therefore, it is 

possible to conclude that in complex polities the above mentioned rule o f responsibility of 

citizens for the creation of public resources necessitates distinguishing between those 

citizens who contribute and those who do not on the basis of a residence criterion. It is 

submitted that in this instance residence and citizenship can be seen as competing rather 

than complementing notions.

The example of acceptability o f discrimination between citizens on the basis of 

duration of their residence within the territory of a particular politico-administrative part of 

their native state can be found in the U.S. where it has been advocated in its pure form (the 

‘purity’ meaning that in this case the subject-matter involves citizenship in a nation-state 

and thus is not complicated, unlike in the case of the EU, by the discussion on its falling 

short of a full-fledged state). The parallels drawn with the US prove that the issue of 

residence status as a tool of tackling the problem of shared responsibility for social and 

economic problems of a smaller community within the greater one retains its topicality 

even in the polity which is far more integrated than the EU.

The concept o f citizenship embedded in the Constitution of the United States seems to 

have laid a firm foundation for the principle of non-discrimination on the grounds o f in

state residence. Under article IV, the citizens of each state are entitled to all privileges and 

immunities of citizens in several states.136 Article I also provides certain protection against 

discrimination by granting Congress the power to regulate interstate commerce which 

effectively means a ban on state discrimination against commercial relationships between

114 Freeman, G., “Migration and the Political Econom y o f  the Welfare State” (19 8 6 ) A nnals o f  the American 
A cadem y o f  Political and Social Science 485 , 52.
145 See Soysal, Y. N ., Limits o f  C itizenship: M igrants an d  P ostnational M em bersh ip  in Europe, The 
U niversity o f  Chicago, 1994, at 143.
136 U .S . Const. Art. IV, § 2, cl. 1.

56



one state's residents and the residents of another state (‘the commerce clause’).137 The 

fourteenth amendment adds to this a dimension of the concept of federal citizenship 

providing that all persons bom or naturalised in the United States and subject to the 

jurisdiction thereof, are citizens of the United States and the state wherein they reside.138 

However, taken in the context o f the history of judicial enforcement o f each clause and 

their relationship with other doctrines, such as state ownership, these provisions do not 

create an absolute protection against discrimination of citizens on the in-state residence 

basis.139 Although the right to travel between the states is insured for citizens o f the United 

States including non-discriminative treatment in the field of socio-economic rights140, the 

aspect of duration of residence within the territory of a particular state used as a condition 

for the access to the full scope of socio-economic rights is characterised by the U.S. 

commentators as complex. On the one hand, the case-law of the Supreme Court seems to 

treat the measures which make the entitlement to socio-economic rights conditional on the 

length o f residence in the state as unacceptable as any other measures which obstruct the 

fundamental right of U.S. citizens to travel.141 However, such case-law does not have a 

general effect for in other cases the Supreme Court found acceptable some state measures 

which were discriminative for new-comers and inhibitive for inter-state mobility, such as 

in-state tuition rates for universities142 or admission to the bar.143

Some commentators claim that the discrimination o f citizens on the basis of the 

duration of their residence in different parts of a complex polity is totally justified.144 From 

this point of view, benefits such as family allowances, education or training for the 

handicapped should be provided on equal terms only to those persons and their family 

members who intend to reside therein permanently. On the contrary, when migrants’ 

intentions are limited to visiting, taking up studies or even employment in the host Member 

State without taking up residency they could be discriminated in favour o f 'bona fide ' in

137 U .S . Const. Art. 1, § 8, cl. 3.
138 U .S . Const. A m end. XIV, § 1, cl. 1.
139 See Varat, J. D., “State “Citizenship” and Interstate Equality”, 48  (1 9 8 1 ) U .C hi.L .R ev., 487-572 , 
hereinafter referred to as ‘Varat’.
140 See E dw ards  v. California, 314 U .S. 160 (1941).
141 See S h apiro  v Thompson, 394 U .S. 618 (1969).
142 See S iarns  v M alkerson, 401 U.S. 985 (1971).
143 See Rosberg, G .M ., “Free M ovem ent o f  Persons in the United States” in T. Sandalow  and E. Stein (eds.) 
C ou rts a n d  F ree M arkets: P erspectives from  the U nited  S tates and  Europe, Clarendon Press. 1982, 275.
144 See Garth, B., “Migrant Workers and Rights o f  M obility in the European C om m unity and the United 
States: A Study o f  Law, Community, and Citizenship in the Welfare State” in C appelletti, M., Seccom be, M., 
and W eiler, J., (eds), Integration Through Law. Europe and  the A m erican F edera l E xperience. V ol I, Book  
3, W alter de Gruyter, 1986, at 108-110.
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state residents in order to maintain the necessary flexibility as regards publicly 

accumulated resources.

However, this position seems to be extremely radical compared with the above 

mentioned provisions o f U.S. Constitution and case-law which do not display an 

unequivocal acceptance of the use o f residence as a tool of discrimination between citizens. 

A far more accurate picture of a dilemma of relationship between federal citizenship and 

in-state residence is presented by Varat who claims that the concept of citizenship in the 

Constitution of the United States bars discrimination on the basis o f state residence in 

principle but, at the same time, it should be accepted that this constitutional principle is not 

absolute: “ [i]t cannot be, for fulfilment of the fundamental obligations o f state government 

-  to care for the state's own residents -  depends, to some ill-defined degree, on the ability 

to withhold from others what a state chooses to provide to its own. As a result there is a 

need to accommodate the interstate equality principle and the demands o f local obligation 

in a way that respects the legitimate claims of each'’.145

The United States’ experience shows that even in a nation-state the equality between 

citizens can be circumscribed in case of movement between politico-administrative parts of 

a complex polity which retain certain freedom in respect of determining the range of socio

economic rights on the basis of in-state residence or the duration of residence of a new

comer. Although taken on the mutatis mutandis basis due to the obvious differences 

between the two legal systems, Varat’s argument seems to be the right formula of 

difficulties potentially caused by the dilemma of citizenship and residence not only in the 

United States but also in the European Union

2.3.2. The European Union framework.

In Community law the notion of residence appears in various contexts playing a 

significant role as a basis of socio-economic rights o f Union citizens but the relationship 

between residence and citizenship is situational falling into three distinctive types.

The first type is exemplified by the ruling in Martinez SalaHb case which provides 

grounds for a suggestion that the notions of residence and citizenship can be

145 Varat, n. 139 above, at 490.
146 C ase C -85/96  M aria M artinez Sala  v F reistaat Bayern  [1996] ECR 1-2694, hereinafter referred to as 
‘M artinez S a la ’.
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interchangeable, within certain limits147, as a basis of socio-economic rights of Union 

citizens lawfully resident in a Member State other that the one of their origin. In this case 

the decisive factor for the ruling on the right of a Union citizen, who did not qualify as a 

Community worker, to a child-raising allowance on the same basis as nationals of the host 

Member State was her status as a lawful resident in the host Member State which allowed 

the Court o f Justice to conclude that “[a] citizen of the European Union, such as the 

appellant in the main proceedings, lawfully resident in the territory of the host Member 

State, can rely on Article 6 of the Treaty in all situations which fall within the scope 

ratione materiae o f Community law, including the situation where that Member State 

delays or refuses to grant to that claimant a benefit that is provided to all persons lawfully 

resident in the territory of that State on the grounds that the claimant is not in possession of 

a document which nationals o f that same State are not required to have and the issue of
I 4 8which may be delayed or refused by the authorities of that State.”

The notion of Tawful residence’ was also important for the ruling in Grzelczyk149 

where the Court decided on the right of a French national enrolled as a student in Belgium 

to Belgian Minimex, a non-contributory social benefit designed to ensure a minimum 

income. Facing the challenge to interpret the provisions of Council Directive 93/96/EEC of 

October 1993 on the right of residence for students150 in the light of provisions laid down 

in Articles 12 EC, 17 EC and 18 EC the Court invoked its judgment in Martinez Sala and 

concentrated on the status of lawful residence of Mr Grzelzcyk. The Court quoted the 

ruling in Martinez Sala as having established a general rule that a citizen o f the European 

Union lawfully resident in the territory of a host Member State can rely on Art. 12 EC in 

all situations which fall within the scope ratione materiae of Community law. As a result, 

it was sufficient for this case to establish that the applicant satisfied the criteria of Tawful 

residence’ under Directive 93/96/EEC to acknowledge his right to non-discrimination on 

the grounds o f nationality under the Art. 12 EC. Although, as in Martinez Sala, this case 

has its shortcomings which will be discussed in the following chapter, it is possible to 

conclude that in both Martinez Sala and Grzelczyk the Court used the concept of ‘lawful 

residence’ as a tool which justified reliance on the status of Union citizenship in 

circumstances where the applicant did not fit into the definition o f a worker or a self-

147 The lim itations o f  the ruling in M artinez Sala  are discussed in detail in the fo llow in g  chapter.
148 M artinez S a la , n. 146 above, para. 63.
149 Case C - 184/99, Rudy G rzelczyk  v C entre pu b lic  d 'a ide  socia le , [2001] ECR 1-6193, hereinafter referred to 
as ‘ G rze lczyk  ’.
150 C ouncil D irective 93/96/EEC o f  October 1993 on the right o f  residence for students [1993] OJ L 317/59.
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employed. Thus, the status of lawful residence has played the role of a bridge between the 

status of economically active and non-active Union citizens as a contribution to the 

universality of the concept o f Union citizenship.

However, it is necessary to observe that the aforementioned way of relationship 

between Union citizenship and residence has its specific setting, namely ‘residence’ as The 

right to reside’ ‘inseparable from citizenship of the Union in the same way as the other 

rights expressly crafted as necessary corollaries of such status ... a new right, common to 

all citizens of the Member States without distinction’151. In this context, the exercise of the 

right to reside in another Member State by a Union citizen (even though the lawfulness of 

her residence in the host Member State was determined under the international law rather 

than Community law152) brought her within the ambit of Community law as regards socio

economic rights.

Another usage of the concept of residence has developed in the circumstances where 

Community law was drawing the line between residents and non-residents for the purposes 

of allocation of socio-economic rights and privileges. It is in this context that the 

definitions of residence have been elaborated in various contexts including taxation, social 

security, and employment conditions (with respect to EC officials). Noticeably, the areas 

where the need to differentiate between residents and non-residents was most urgent 

involved taxation, social security, and housing rights, that is the domains displaying the 

necessity o f balancing the Member States’ control over accumulation and redistribution of 

public resources and the fundamental Community principles of freedom of movement of 

persons and non-discrimination, as well as certain circumstances where compensatory 

measures were introduced to neutralize disparities of socio-economic conditions in 

Member States putting at the disadvantage the workers who were employed in a Member 

State other than the one of their residence.

The definitions offered by the Commission, the Council and the Court o f Justice in this 

context have evolved in the search of criteria which would reflect sufficient social and 

economic ties between an individual and the Member State as a basis for allocation of 

rights and privileges on the same conditions as those for the Member State residents 

through such notions as ‘habitual residence’, ‘normal residence’, or ‘principal residence’. 

Although the Commission, the Council and the Court of Justice have been addressing the 

issue of residence definition on the case-to-case basis it is arguable that a unified approach

151 O pinion o f  Advocate General La Pergola in M artinez Sala, para. 18.
152 Ibid., para. 14.
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to the notion of residence has been worked out which is reflected in the similarity of the 

criteria used in different legal circumstances as well as cross-referencing in the cases put 

before the Court of Justice. As Advocate General Saggio pointed out, examples from 

different areas of law show that the references to residence in various Community rules 

share the same conceptual basis , namely, the idea that the country o f residence is that to 

which the person concerned has formed a ‘social attachment' which is stronger and more 

stable than any links he may have with other Member States.153 Moreover, the statement of 

the ECJ in Ryborg154 indicates that a broad definition of ‘normal residence’ elaborated in 

various contexts of Community law meaning the place where a person has established his 

permanent centre of interests155 is regarded by the Court of Justice as a universal or a basic 

Community definition of residence for the purposes of freedom of movement. However, 

the basic definition, in its turn, can be specified for particular circumstances and, as the 

case law of the Court of Justice shows, the criteria determining the permanent centre of 

interests can vary considerably which requires flexible definitions o f residence applied 

contextually.

The issue was for the first time addressed in the context of harmonisation o f customs 

law (vehicle tax) in the Commission recommendation relating to the definition of the 

concept ‘normal residence’ for implementation , in relations between Member States, of 

the rules for temporary import of private road vehicles of 6 February 1963.156 In this 

document the Commission defined ‘normal residence’ for situations where a person had 

multiple residence using two criteria, namely the family domicile and duration o f residence 

for more than two years. Either of the criteria could be decisive in determination of the 

place o f the primary socio-economic attachment depending on the circumstances of the 

case such as, for example, the proof that the person in question returns to the place of 

family domicile at least once a month.

15, See para 18 o f  the Opinion in Case C -90/97, Robin Sw addling  v A dju dica tion  O fficer, [1999] ECR I- 
1075.
154 C ase C -297 /89 , R igsadvokaten  v N icola i C hristian Ryborg, [1991] ECR 1-1943, para 19, hereinafter 
referred to as ‘R yborg
155 See judgm ents in Case 13/73, Anciens etablissem ents D. Angenieux j i l s  a ine et C a isse  p r im a ire  cent ra le  
d 'a ssu ra n ce  m aladie  de la  reg io n p a ris ien n e  v W illy H akenberg, [1973] ECR 935 , hereinafter referred to as 
'H aken berg  Case 284/87 , O skarSchdflein  v C om m ission  o f  the E uropean C om m unities, [ 1988] ECR 4475; 
C ase C -2 16/89, B eate R eibo ld  v B undesanstalt fur A rbeit, [1990] ECR 1-4163, hereinafter referred to as 
‘R e ib o ld
156 R ecom m andation de la C om m ission adressee aux Etats membres relative a la determ ination de la notion 
de “residence normale” pour (’application, dans les relations entre les Etats m em bres, du regim e de 
I’importation temporaire aux routiers prives [1963] OJ L 27/370.
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Council Directive 83/182/EEC of 28 March 1983 on tax exemptions within the 

Community for certain means of transport temporarily imported into one Member State 

from another1'̂ 7 uses durational, personal and occupational criteria for determination of 

‘normal residence’. Generally, normal residence means the place where a person usually 

lives, that is for at least 185 days in each calendar year, because of personal and 

occupational ties, or, in the case of a person with no occupational ties because of personal 

ties which show close links between that person and the place where he is living. However, 

in the event o f difficulty in determining a person’s normal residence because he has 

occupational ties in one State and personal ties in another, he is deemed to have his normal 

residence at the place with which he has personal ties, provided that such person returns 

there regularly.158 As the Court of Justice explained in Ryborg/59, this definition should be 

interpreted as meaning that ‘normal residence' corresponds to the permanent centre of 

interests of the person concerned which must be determined with the aid o f all the criteria 

set out in that provision and all the relevant facts taken individually and collectively. Both 

occupational and personal ties with a place and the duration of those ties must be examined 

in conjunction with each other.160

In the field of social security the definition of residence given in Art. 1(h) of 

Regulation No 1408/71 as meaning ‘habitual residence’ has created the necessity in the 

interpretation by the Court of Justice for it invited speculations as to what the word 

‘habitual' denotes. This term was broadly construed in Swaddling as requiring to take 

account of the employed person's family situation; the reasons which have led him to 

move; the length and continuity of his residence; the fact (where it is the case) that he is in 

stable employment; and his intention as it appears from all the circumstances.161

In Reibold  the Court examined the situation of a worker who accepted employment in 

another Member State for a period of two academic years under a university exchange 

scheme which was interrupted by long holiday periods spent in the retained 

accommodation in the Member State of origin. In these circumstances the criteria for 

assessment of residence in a Member State other that the State o f employment included the 

length and continuity of the residence before the person concerned moved to another

157 C ouncil D irective 83/182/EEC  o f  28 March 1983 on tax exem ptions within the C om m unity for certain 
m eans o f  transport temporarily imported into one M ember State from another [1983] OJ LI 05 /59 .
158 Art. 7 o f  Directive 83/182/EEC .
159 See n. 154 above.
160 See, paras. 19 and 28 o f  the Judgment and para 8 o f  the Opinion in Ryborg, ibid.
161 S ee para 29  o f  judgm ent in Sw addling, note 153 above.
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Member State, the length and the purpose of his absence, the nature of the work in another 

Member State and the intentions of the person as it appeared from all the circumstances.162

The criterion of returning to the place where the person established the permanent 

centre o f his interests was highlighted in Angenieux case which dealt with social security 

rights o f a business representative whose activities extended into the territory of another 

Member State in which the registered offices of the undertakings which he represented 

were situated.163

In the Fernandez164 case the assessment of ‘the permanent habitual centre of interests’ 

was influenced by a rather special character of the rights under consideration, i.e. the 

expatriation allowance intended to compensate Community officials for the extra expense 

and inconvenience of taking up employment with the Communities and being thereby 

obliged to change their residence and move to the country of employment and to integrate 

themselves in their new environment. As a consequence, in addition to the criterion of the 

lasting character o f the permanent centre of interests which deemed uninterrupted by such 

circumstances as a brief absence from the Member State, the Advocate General Tesauro 

pointed out that the concept o f expatriation also depended on the personal position of the 

official , that is to say, on the extent to which he was integrated in his new environment, 

e.g. by habitual residence or the main occupation pursued.165

The Court also had the opportunity to explain that the notion o f residence is a legal 

construct accommodating not only actual but also notional residence rather than a word 

with the literal meaning that it has in everyday speech, namely physical presence in the 

territory o f a Member State. In the de Wit166 case the Court ruled that “ [a] person who has 

been employed by a legal person governed by Netherlands public law and who although 

residing outside the Netherlands was, in that capacity, subject to the Netherlands social 

security legislation, is linked to the Netherlands as closely as a person who resided in the 

Netherlands or pursued an -activity as an employed person in the Netherlands for an 

employer established in that country whilst residing in the territory of another Member

162 S ee  R eib o ld , n. 155 above. See also Case 76/76, Silvana D i P aolo  v O ffice n a tion a l de  I ’em ploi, [1977] 
ECR 315 , where the same criteria were considered.
I6’ S ee H akenberg , n. 155 above.
164 C ase C -452 /93 , P edro  M agdalena Fernandez v Com m ission  o f  the E uropean C om m unities, [1994] ECR I- 
4 2 9 5 .
165 Ibid. See also point 5 o f  the Opinion.
166 C ase C -282/91 , Bestuur van de S ocia le  Verzekeringsbank  v A. de Wit, [1993] ECR 1-1221, hereinafter 
referred to as ‘de Wit ’.
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State, which cases are expressly provided for by section 2(a) o f part J of Annex VI to 

Regulation No 1408/7r\167

The variety o f the situations faced by the Court of Justice in cases concerning the 

notion of residence highlighted the need in the unified Community approach to the issue. 

As it was stressed in the context of social security (Regulation No 1408/71), residence is 

one o f the key concepts and should, in order to ensure uniformity o f interpretation, be 

given an independent Community meaning, the breadth of which should neither be 

curtailed nor extended by national law. If the term were interpreted by reference to national 

law, there would be a danger that a person could be considered resident in more than one
• 1 Aft

Member State or in no Member State at all. As a consequence, the role o f the ECJ in 

developing the Community notion o f residence has been paramount.

Curiously, the fact that the Commission and the ECJ have developed Community 

definitions o f residence caused certain confusion in the research literature as far as the 

patterns of relationship between residence and citizenship are concerned. We disagree with 

Garot169 who claims that the definitions of residence developed thus far in the Community 

law can be deemed as a universal Community concept of residence in a sense that it can be 

straightforwardly used as a basis for Union citizenship. It is submitted that the definitions 

o f residence employed in the fields of taxation and social security referred to by Garot can 

be employed as a basis for Union citizenship only with reservations. The aforesaid 

definitions were developed for a purpose that is different from the task o f equation o f the 

status of Member States' nationals and resident third-country nationals under the umbrella 

o f Union citizenship. The fundamental difference between these two groups o f persons is 

that in the case of Member State nationals, who are already in possession of Union 

citizenship, their allegiance towards the ‘greater community’ of the Union is presumed and 

cannot be questioned, if only for the purposes of academic debate on the issue o f European 

identity. On the contrary, in the case of third-country nationals who would seek Union 

citizenship, analogously to the procedures developed in nation states, the existence of 

sufficient membership ties would have to be proved. Since it is difficult to define the 

moment whence such elusive phenomena as ties and loyalties can be deemed to have been

167 Ibid., para 21.
168 S ee para 16 o f  the Opinion in de Wit, note 128 above. See also para 16 o f  the O pinion in Sw addling, n. 
153 above.
169 S ee Garot, M.-J., “A N ew  Basis for European Citizenship: R esidence?” in La Torre, M., (ed .) European  
C itizensh ip: An Institutional Challenge, Kluwer Law International, 1998, at 229-248 .
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established, a kind of formal criterion, e.g. duration of residence, is required to secure 

impartial treatment of those who wish to acquire Union citizenship status.

However, the example of the definition of ‘habitual residence’ developed in the context 

o f social security demonstrates that it is not intended to reflect the above criterion as a 

priority. On the contrary, in Sw addling70, one of the cases in which the Court explained 

the Community meaning of the term ‘residence' for the purposes of Regulation No 

1408/71, the United Kingdom requirement that residence to be habitual had to last for an 

appreciable period was not accepted. The Court explained that the length of residence in 

the Member State in which payment o f the benefit at issue was sought could not be 

regarded as an intrinsic element of the concept of residence within the meaning of Art. 10a 

of Regulation No 1408/71. On the contrary, the test used by the Court in this case consists 

of a number of factors which should be taken into consideration cumulatively when 

deciding on the habitual residence of the person such as the employed person’s family 

situation; the reasons which have led him to move; the length and continuity of his 

residence; the fact that he is in stable employment; and his intention as it appears from all 

the circumstances.171

It is respectfully submitted that, contrary to Garot’s conclusion, the Community 

concept o f residence developed in the context of social security and taxation plays the role 

o f a tool of differentiation between Union citizens as bona fide residents contributing to 

publicly accumulated resources, non-bona-fide residents engaged in gainful activities in 

another Member State and non-residents engaged in gainful activities in the Member State 

under consideration. Whereas Union citizenship stands for membership in a greater 

community o f the European Union, the concept of residence reflects the isolationist 

paradigm of a bona fide  membership in the community of a Member State.

Another important aspect that characterises the place of the notion o f residence in 

Community law in the context of fundamental right of Union citizens to free movement is 

that residence cannot be used as a condition of taking up economic activity in the capacity 

o f a worker or self-employed in the territory of a Member State by the individual who is 

not resident in that Member State.

In C 'oenen172, which concerned the situation of a Netherlands national resident in 

Belgium and providing services in the Netherlands as an insurance intermediary, the Court

170 See Sw addling, n. 153 above.
171 Ibid, paras. 29 and 30.
172 C ase 39 /75 , R obert-G erardus Coenen an d  others  v Sociaal-E conom ische R aad  [ 1975] ECR 1547.

65



of Justice ruled that the provisions of the Treaty, in particular Articles 59, 60 and 65 (now 

Articles 49, 50 and 54) EC prohibited introduction of a requirement of residence in the 

territory o f a Member State as making it impossible for persons residing in another 

Member State to provide services. The argument on the necessity for a Member State to 

carry out supervision o f activities in question to insure the compliance with the national 

rules, although accepted by the Court as legitimate, could not justify the residence 

requirement where less restrictive measures were sufficient to enable the professional rules 

to be observed.

The attempts undertaken by some Member States to restrict access to economic activity 

in some economic sectors to residents of the Member State in question by abusing 

provisions of Articles 45 (ex Art. 55) EC and 55 (ex Art. 66) EC which allow derogations 

from the freedom of establishment and freedom to provide services with respect to 

activities which are connected, even occasionally, with exercise o f official authority were 

also assessed by the Court o f Justice as unlawful.

In Commission v Belgium173 the Court ruled that by adopting within the framework of 

the Law of 10 April 1990 on security firms, security systems firms and internal security 

services, provisions which make the operation of a business falling within that Law subject 

to the obtaining of prior authorisation depending on a certain number o f conditions, namely 

that a security firm must have a place of business in Belgium; persons who have charge of 

the actual management of a security firm or internal security service or who work in or on 

behalf o f such an undertaking or are employed for the purposes o f its activities must have 

their permanent residence or, failing that, their habitual residence in Belgium, the Kingdom 

of Belgium failed to fulfil its obligations under Articles 39, 43 and 49 (ex Articles 48, 52 

and 59) EC. Analogous judgment was passed in the earlier case of Commission v Spain174 

in which national legislation conditioned the activity of directors and managers of security 

undertakings on their residence in Spain. Likewise, in the Clean Car175 case the Court 

ruled that the requirement of Austrian law that a non-resident owner o f an undertaking 

should appoint as a manager only an Austrian resident was contrary to Art. 39 EC.176

I7r’ C ase C -355 /98 , C om m ission o f  the E uropean C om m unities v K ingdom  o f  Belgium, [2000] ECR 1-1221.
174 C ase C -l 14/97, C om m ission o f  the E uropean C om m unities v K ingdom  o f  Spain, [1998] ECR 1-6717.
175 C ase C -350 /96 , C lean C ar A utoservice G m bH  v Landeshauptm ann von Wien, [1998] ECR 1-2521.
176 Ibid., paras. 38, 43.
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A powerful argument that encapsulates the Community approach to the issue is found 

in Commission v Italy177 where the Court dealt with the residence requirement in respect of 

dentists in Italy. As far as the right to establishment is concerned, the extensive case-law 

considers that Art. 43 EC precludes a Member State from requiring a person practising a 

profession to have no more than one place of business within the Community.178 The Court 

also repeatedly held that freedom of establishment is not confined to the right to create a 

single establishment within the Community, but entails he right to set up and maintain, 

subject to observance o f the relevant professional rules of conduct, more than one place of 

work within the Community.179 These considerations are also applicable in the case of a 

person who is employed in one Member State and wishes, in addition, to work in another 

Member State in a self-employed capacity.180 The decision on the residence requirement is 

thus predicated on the Court's consideration that the provisions of the Treaty relating to the 

free movement o f persons are intended to facilitate the pursuit by Community citizens of 

occupational activities o f all kinds throughout the Community and preclude national 

legislation which might place Community citizens at a disadvantage when they wish to 

extend their activities beyond the territory of a single Member State.181 As Advocate 

General Leger pointed out, the interpretation given in this settled case-law leaves no doubt 

that Articles 39 and 43 EC preclude national legislation which makes the exercise of the 

profession of dentist conditional upon the residence in the district o f the register on which 

practitioners wish to be enrolled. Such a rule prevents dentists established in another 

Member State from opening and running a secondary dental surgery on Italian territory. 

Likewise, such a measure constitutes an obstacle to the free movement o f workers since it 

prevents dentists established in another Member State from practising as employees in the 

host Member State without transferring their residence there.182

177 C ase C -162/99, C om m ission o f  the European Com m unities v Italian R epublic. [2001] ECR 541, 
hereinafter referred to as ‘C om m ission  v Italy
178 S ee Case C -106/91, Ram rath  v M inistre de la  Justice, [1992] ECR 1-3351, para. 21. Hereinafter referred 
to as ‘ R am rath  ’.
I7<) S ee C ase 143/87, Stanton  v IN ASTI [1988] ECR 3877, para. 11; Case 107/83, O rdre  des avoca tos  v 
C lopp , [1984] ECR 2971, at paras 18 and 19; Case 270/83 C om m ission  v France, [1986] ECR 273 , at para. 
15; Joint C ases 154/87 and 155/87, RSVZ  v W olf an d  Others, [1988] ECR 3897, para. 11; Case C -106/91, 
R am rath  v M inistre de la  Justice, [1992] ECR 1-3351, para. 20.
180 S ee Stanton, n. 179 above., para 12.
181 Ibid., at 13. See also Ramrath, n. 178 above, at para. 28 and Case C -18/95, Therhoeve, [1999] ECR 1-345, 
at para 37.
182 See point 28  o f  the Opinion in C om m ission  v Italy, n. 177 above.
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2.4. Conclusion.

In the realm of socio-economic rights of migrants the role o f the categories of 

citizenship and residence comes to the fore at a particular historical stage o f state 

evolution, namely the modem welfare state. In this chapter we have identified two forms in 

which the correlation between the notions o f citizenship and residence manifests itself in 

the context of the European Union.

Firstly, residence can become a basis of Union citizenship. This can be inferred from 

the current tendency o f narrowing the gap between socio-economic rights o f citizens and 

long-term lawful residents in the framework of the nation state. The current debate is 

therefore focused on the possibility of direct attribution of Union citizenship to long-term 

resident third-country nationals. However, such a development is hindered by the week 

construct of Union citizenship dependent on possession of nationality o f one of the 

Member States.

Nonetheless, this aspect does not exhaust the topic of residence as a basis of Union 

citizenship. As far as migrant Union citizens are concerned, residence in a host Member 

State is a basis of approximation of socio-economic membership of a migrant to that of 

nationals and log-term lawful residents of that State. It is evident from the Commission's 

Proposal for a Directive on the right of Union citizens and their family members to move 

and reside freely within the territory of the Member States that the proposed Union 

membership paradigm is meant to be two-dimensional. On the Member States' axis the 

scope of socio-economic membership rights bestowed on migrant Union citizens is 

supposed to be proportionate to the tenure of their lawful residence in the territory of the 

host Member State. Along the supra-national vector the Member States are supposed to 

delegate the power to grant the status of permanent residence in their territory to the 

European Union. Within this matrix, the link between Union citizenship, as a form of 

membership in a greater community, and membership in the community of a host Member 

State for long-term residents is established via the status of residence.

Secondly, residence serves as a tool of differentiation between Union citizens as 

regards socio-economic rights. This function of residence is characteristic o f all complex 

polities and engendered by the conflict between accumulation o f public resources in the 

Member States and subsequent redistribution within the framework o f a greater Union 

community as a result of intra-Union migration. From this perspective, the ideal of the link
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between a person and the state in the form of bona fide  residence leads to differentiation 

between bona fide  residents, non-bona- fide residents engaged in gainful activity in another 

Member State and non-residents.

Within the framework o f Community law it is possible to identify three aspects in 

which the notion of residence was utilised for the purpose of regulating the free movement 

o f Union citizens. Firstly, the status of lawful residence in a Member State is 

interchangeable with Union citizenship as a basis of socio-economic rights consequent on 

the fundamental right to free movement when exercised by Union citizens whose position 

under Community law is uncertain. Secondly, as far as the right to free movement 

exercised by economically active Union citizens is concerned, residence cannot be used as 

a condition for the right to take up economic activity in another Member State. Thirdly, a 

Community notion o f residence has been developed and employed to draw the line 

between residents and non-residents for the purposes of allocation o f socio-economic 

rights and privileges in the domains of social security, taxation and housing.

However, a cohesive and comprehensive ideation of rights enjoyed by Community 

nationals who reside in one Member State while being engaged in gainful activity in 

employed or self-employed capacity in another Member State has not yet emerged within 

the wider citizenship/residence discourse. Therefore, the directions indicated within the 

above frame o f reference should be contextualised according to their relevance. Firstly, the 

potential o f Union citizenship as a constitutional basis on which partial migrants could rely 

with reference to problems connected with the exercise of the fundamental right to free 

movement and residence should be explored. Secondly, the problems associated with 

socio-economic rights consequent on the freedom of movement need to be studied in the 

light o f the dichotomy between Union citizenship and bona-fide residence.

In the course of examination of the above issues we seek to answer the following 

questions. First, whether the construct of the fundamental constitutional right to free 

movement and residence embedded in the EC Treaty accommodates all forms of mobility 

characteristic o f partial migration. Second, whether membership in a greater community as 

Union citizens is meaningful for the socio-economic membership o f partial migrants in 

their respective Member States of economic engagement and residence.
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CHAPTER III: CONSTITUTIONAL RIGHT TO FREE MOVEMENT AND 

RESIDENCE FOR ALL? APPLICABILITY OF ARTICLE 18 

EC IN THE CASE OF PARTIAL MIGRANTS.

3.1. The formal analysis of Art. 18 EC.

The fundamental right to free movement and residence for Union citizens is enshrined 

in Art. 18 EC which reads:

1. Every citizen of the Union shall have the right to move and reside freely within the 

territory of the Member States, subject to the limitations and conditions laid down 

in this Treaty and by measures adopted to give it effect.

2. The Council may adopt provisions with a view to facilitating the exercise o f the 

rights referred to in paragraph 1; save as otherwise provided in this treaty, the 

Council shall act in accordance with the procedure referred to in Article 251. The 

Council shall act unanimously throughout this procedure.

The formal analysis of Article 18 EC as a constitutional basis o f rights for Union 

citizens comes down to the assessment of its direct effect and interpretation of limitations 

and conditions to which the right is subject. It would be logical to suggest that after the 

entry into force of the Treaty on European Union nationals of the Member States should no 

longer be regarded in Community law as purely economic factors in an essentially 

economic community. As a consequence, the right to free movement and residence as well 

as enjoyment o f socio-economic rights corollary to that right should not be conditioned on 

residence status, economic or financial criteria. Accordingly, the limits and conditions that 

Community law imposes on the exercise of the right to freedom of movement and 

residence within the territory of the Member States should be concerned only with those 

exceptions that are based on reasons of public policy, public security or public health. It 

would also be logical to assume that a universal right to move within the Community 

should encompass all possible forms of intra-Community movement as a trigger of 

Community protection. Even the right to protection against discrimination on the basis of 

refraining from the exercise of the right to free movement could not be ruled out.
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Construed in such a way. Art. 18 EC would mean that after Maastrich the economic and 

social rationales should be treated as equally quintessential for the fundamental right of 

Union citizens to free movement and residence. In its turn, this could lead to a complete 

rethinking of the concept of a bona-fide resident for the purposes o f Community law as 

well as its relationship with the category of a Union citizen. However, such a broad 

interpretation has not prevailed so far.

The political side of the debate is reflected in the position o f the Commission which 

has been somewhat self-contradicting. On the one hand, the Commission considers that the 

direct effect of Article 18 (formerly Article 8a of the Treaty) is incontestable on three 

grounds. Firstly, the way in which the right to move and reside freely within the territory of 

the Member States is recognised in Article 18(1) EC is assessed by the Commission as 

direct, “without reservation and without slightest scope for the exercise of discretion”. 

Secondly, the right is given to every citizen of the Union. Thirdly, the fact that the right is 

subject to limitations and conditions laid down in the Treaty and by the measures adopted 

to give it effect does not, according to the Commission, affect this conclusion in any way. 

The later argument is based on the suggestion that the implementing measures which the 

Council may take under Article 18(2) EC are to facilitate the exercise of the rights referred
I 81to in paragraph (1) and they confirm their direct effect. ' The Commission also construes

the right to move and reside freely as an autonomous substantive right conferred on the EU

citizens which should be interpreted broadly. On the contrary, the limitations and

conditions to which the right is subject should be interpreted strictly.184

On the other hand, in the context of case-law which came before the Court o f Justice

the Commission submitted a more restrictive interpretation of limitations and restrictions

of the right to free movement and residence pointing out that these should be construed as

based on the existing legal instruments, i.e. the pre-Maastricht frame o f reference, which
1 8̂sits uncomfortably with the above mentioned statements. ‘ Likewise, the Commission 

rejects the idea that Art. 18 EC transcends the rule of purely internal situation.186

The Commission also seems to accept that it is unclear what constitutes the novelty of 

the “conceptual basis” in terms of the personal and material scope o f socio-economic rights

l8’ See Case C -378/97 , C rim inal P roceedings against F lorus A riel W ijsenbeek, [1999] ECR 1-6207. 
Hereinafter referred to as ‘ Wijsenbeek
184 See ibid., para. 36.
185 S ee observations submitted in Case C -4 13/99, Baumbast, R v S ecre ta ry  o f  S ta te  f o r  the H om e 
D epartm ent, < http://curia.eu.int/> para 98 o f  the Opinion. Hereinafter referred to as 'B au m bast'.
186 See subm issions o f  the Com m ission in Case C -60/00, M ary C arpen ter  v Secretary’ o f  S ta te  f o r  Hom e 
D epartm ent, < http://curia.eu.int/>.
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of EU citizens as compared with the state of affairs before Union citizenship was 

introduced. On the contrary, when it comes to Community action the Commission is rather 

cautious about giving broad interpretation to the legal effect o f citizenship provisions in the 

realm socio-economic rights in respect of both economically active and economically 

passive Union citizens. For example, as far as the rights o f economically active persons are 

concerned, the Commission’s announcement of its intention to introduce a new, unitary 

legal text to codify the existing case law on free movement of persons and residence187 can 

hardly be construed as a radical revision of the previous case law in the light of new 

provisions.

The Commission admits that the right to free movement and residence in another 

Member State is still subject to different provisions, namely two regulations188 and nine
189directives applicable to different categories of citizens, and, moreover, the transposition 

of the secondary legislation, particularly the rights provided in ‘residence directives', has 

not been carried out satisfactory.190 This is undoubtedly in sharp contrast with the

187 See the First Report from the C om m ission on Citizenship o f  the Union. COM (9 3 ) 702 final.
188 C ouncil Regulation (EEC) N o 1612/68 o f  15 October 1968 on freedom o f  m ovem ent for workers within 
the Com m unity [1968] OJ L 257/2; C om m ission Regulation (EEC) 1251/70 o f  29  June 1970 on the right o f  
workers to remain in the territory o f  a M ember State after having been em ployed in that State [1970] OJ L 
142/24.
189 Council D irective 64/221/E E C  o f  25 February 1964 on the coordination o f  special m easures concerning  
the m ovem ent and residence o f  foreign nationals which are justified on grounds o f  public policy, public 
security or public health [1963-4] OJ Spec. Ed. 117; Council Directive 68/360/E E C  o f  15 O ctober 1968 on 
the abolition o f  restrictions on m ovem ent and residence within the Community for workers o f  M em ber States 
and their fam ilies [1968] OJ L 257/13; Council D irective 7 2 /194/EEC o f  18 May 1972 extending to workers 
exercising  the right to remain in the territory o f  a M ember State after having been em ployed  in that State the 
scop e o f  the D irective o f  25 February 1964 on coordination o f  special measures concerning the m ovem ent 
and residence o f  foreign nationals w hich are justified on grounds o f  public policy, public security or public 
health [1972] OJ LI 21 /32; C ouncil D irective 73/148/EEC o f  21 May 1973 on the abolition o f  restrictions on 
m ovem ent and residence within the Community for nationals o f  M ember States with regard to establishm ent 
and the provision o f  services [1973] OJ L 172/14; Council D irective 75/34/E E C  o f  17 D ecem ber 1974 
concerning the right o f  nationals o f  a Member State to remain in the territory o f  another M em ber State after 
having pursued therein an activity in a self-em ployed capacity [1975] OJ L 14/10; Council Directive 
75/35/E E C  o f  17 D ecem ber 1974 extending the scope o f  Directive 64 /2 2 1 /EEC on the coordination o f  
special m easures concerning the m ovem ent and residence o f  foreign nationals w hich are justified  on grounds 
o f  public po licy , public security or public health to include nationals o f  a M em ber State w ho exercise the 
right to remain in the territory o f  another Member State after having pursued therein an activity in a self- 
em ployed  capacity [1975] OJ L 14/14; Council Directive 90/364/E EC  o f  28  June 1990 on the right o f  
residence [1990] OJ L180/26; Council D irective 90/365 o f  28 June 1990 on the right o f  residence for 
em p loyees and self-em ployed persons who have ceased their occupational activity [1990] OJ L 180/28; 
C ouncil D irective 93/96/EEC  o f  29 October 1993 on the right o f  residence for students [1993] OJ L 317/59. 
The right to free m ovem ent is also secured by measures adopted by the C ouncil in the field  o f  social security, 
nam ely C ouncil Regulation (EEC) N o 1408/71 and Regulation (EEC) N o 574 /72  as am ended and updated by 
C ouncil Regulation (EC) N o 118/97 o f  2 Decem ber 1996 amending and updating R egulation (EEC) N o  
1408/71 on the application o f  social security schem es to em ployed persons, to se lf-em p loyed  persons and to 
m em bers o f  their fam ilies m oving within the Community and Regulation (EEC N o  574 /72  laying down the 
procedure for im plementing Regulation (EEC) N o 1408/71 [1997] OJ L 28/1.
190 See the Second Report from the Com m ission on C itizenship o f  the Union. COM (9 7 ) 23 0  final.
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declarations of the Commission about a universal and general character of EU citizens’ 

rights which appears to be wishful thinking.

This seems to be accepted by the Commission in an open statement that Art 18 EC 

does not constitute a comprehensive legal basis from which all rights relating to the free 

movement o f citizens derive. Moreover, the Commission proposed a revision of Art 18 

EC: “From a supplementary legal basis it could be upgraded to a specific legal basis apt to 

revise the complex body of secondary legislation. This would certainly increase the 

transparency of Community law, ease implementation measures and increase the citizens’ 

understanding of the rights effectively conferred.” 191

Such a confusion cannot be helped by formal analysis o f the text o f the Treaty even 

with reference to the drafting process either. The intentions of the drafters o f the Treaty can 

be easily and convincingly enough interpreted restrictively which is perfectly demonstrated 

by national courts. In Vitale192 the Court of Appeal stands on the position that if it had been 

intended to confer a general unfettered right of residence, leaving in place only the 

limitations expressly referred to in Art 48(3) (now Art 39(3)) EC which can be justified on 

the grounds of public policy, public security and public health, then it would have been 

necessary to have made that explicit by amendment of Art 48. This did not happened 

although the opportunity to amend other provisions of the Treaty, for instance, Art 49, was, 

indeed, taken. In the opinion of the Court of Appeal, it was inconceivable that the 

draughtsman would not have availed of that opportunity to amend Art 48, if such a 

fundamental change in the rights of the worker was being contemplated. Therefore, it is not 

acceptable to say that Art 18 superseded Art 48 to 66 (now Art 39 to 55) EC.

On the issue of secondary law being redundant with Art 18 EC coming into force, the 

Court of Appeal observed that, for instance, the fact that Directive 93/96 was enacted on 

29 October 1993, i.e. two days before the Treaty o f European Union came into force 

indicates that the draughtsmen had no intention to give an unqualified right to free 

movement to students since if  Art 18 EC were to be interpreted broadly, such a right would 

have been given to students as well as to all other EU citizens in two days time by the 

Treaty itself. Consequently, the argument that Art 18 EC made the Council Directives 

90/364, 90/365 and 90/366 redundant cannot be accepted.

The above incoherent approach of the draftsmen may well boil down to the resistance 

of Member States whose interpretation of Article 18 EC is almost universally restrictive.

191 Ibid., at 4.
192 V ittorio Vitale v Secretary o f  S ta te fo r  the Hom e D epartm ent, [1996] All E.R.. (EC ) 461 (C .A .).
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For instance, the Netherlands, Finnish and United Kingdom Governments insist that it is 

clear from the wording of Article 18 EC that this provision does not create a right to move 

and reside freely which goes beyond the existing provisions of the Treaty and the measures
I QO

adopted to give it effect. The German and United Kingdom Governments specify that 

Art. 18 EC cannot have direct effect because it is not unconditional in nature.194

The bewildering rhetoric o f the Commission also invited mixed comments of scholars 

as to the universal and meaningful character of the right enshrined in Art. 18 EC given that 

the pre-Maastricht framework of free movement for persons remains formally intact both 

in the Treaty and secondary legislation. Some sceptics are of the opinion that although the 

symbolic impact o f the concept of citizenship is strong given its invocation of a political 

and social status rather than merely an economic right, it is not clear that the formal status 

of citizen created in the EC Treaty adds much of substance to pre-existing categories such 

as worker , retired worker, tourist or financially independent person although the 

attachment of the label o f citizenship to the bundle of rights (including the new political 

rights) and practices exercised by Member State nationals over the years has in itself both 

practical and political significance.193 As Chalmers and Szyszczak formulate it, Art 18 EC 

“ ...appears to have created more problems than it has solved. It turns the right to free 

movement into a political right without clarifying how far it improves upon the existing 

economic rights to free movement.” 196 It is also claimed that none o f the sensitive political 

and social issues connected to a completely unrestricted free movement o f all citizens of 

the Union, such as removal of limitations of free movement articles o f the Treaty, 

residence Directives or the rights of free movement for third country nationals were 

addressed in Art 18 EC.197

Nevertheless, some analysts prefer interpreting the vagueness of Art 18 EC in a 

generous rather than restrictive manner. For example, O’Leary argues that Member State 

nationals need no longer demonstrate their economic contribution to the Community’s

193 S ee W ijsenbeek, n. 183 above, para. 37: Cf.: position o f  Portuguese Governm ent in C ase C -184/99, Rudy 
G rze lczyk  v C en tre p u b lic  d 'a ide  soc ia le  d ’O ttignies-Louvain-la-N euve, [2001 ] ECR 1-6193, para 23.
194 S ee observations submitted in Baumbast, n. 185 above.
195 See Shaw , J., “The Many Pasts and Futures o f  C itizenship in the European union” (19 9 7 ), M LRev, 554; 
W iener, A ., “A ssessin g  the Constructive Potential o f  Union Citizenship- A Socio-H istorical Perspective”
(1 9 9 7 ) 17 European Integration Online Papers, Vol. I; Craig & de Burca, at 665; Barnard C, E C  E m ploym ent 
L aw , W iley. 1998, at 104.
196 Chalm ers D., and Szyszczak, E., European Union Law. Towards a  E uropean  P o lity ? V ol II, Ashgate. 
1998, at 64. Hereinafter ‘Chalmers & Szyszczak’.
197 See W outers J., “European Citizenship and the C ase-Law o f  the Court o f  Justice o f  the European 
C om m unities on the Free M ovement o f  Persons” in Marias E., (ed.) E uropean  C itizen sh ip , European 
Institute o f  Public Administration. 1994, at 48; See also Chalmers & Szyszczak, n. 196 above, at 64 .
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integration process as workers, self-employed persons, or as providers or recipients of 

services, to enjoy the status o f Union citizenship and the rights which it entails.198 

Effectively it means possession o f the status of ‘civis europeus’ enabling a Union citizen 

to invoke that status in order to oppose any violation of his fundamental rights.199 This 

formula would provide the ultimate protection o f Union citizens’ rights irrespective of 

their nationality or residence status.

However, in the absence o f clarity in the Treaty, the accomplishment of Union 

citizenship as a constitutional status in a closer union between Member State nationals 

whose social meaning goes beyond limitations of an economic union seems to depend 

rather heavily on the position o f the Court of Justice. In the following sub-sections we 

analyse the case-law where the potential of the right to free movement and residence under 

Art. 18 EC was examined with specific reference to the situations involving partial 

migrants.

3.2. The right to free movement and residence in another Member State 

for a person carrying out all economic activity in a third state.

The case which may test the universal nature of the Union citizenship concept to the 

limit involves an economically active Union citizen who wishes to exercise his right to 

take up residence in a Member State other than his own while carrying out all his economic 

activity elsewhere within the Community. On the one hand, this would disengage residence 

in another Member State from economic activity as dependent on the latter. On the other 

hand, the material elements o f this situation would be somewhat different from a case 

involving an economically passive Union citizen exercising his right to free movement 

under the free movement directives. Such a case brings to the focus a cluster o f topical 

issues: the legal accommodation of the modified correlation between economic activity 

and residence in a globalised economy; direct applicability o f Art. 18 EC to cases of 

economically active persons who fall out of the scope of Articles 39, 43 and 49 EC; the 

concept o f social solidarity between the Member States and their nationals in the light of 

Union citizenship; the definition of a bona fide resident in a Member State from the 

standpoint of Community law.

198 O ’Leary, S., “The Social D im ension o f  Community C itizenship”, in Rosas, A ., and A ntola, E., (eds.), A 
C it iz e n ’s Europe. In Search o f  a  N ew Order, Sage Publications. 1995, at 156.
199 See  point 44  o f  the Opinion o f  A dvocate General Jacobs in Case C -168/91, C h ristos K onstan tin id is , 
[1993] ECR 1-1191.
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3.2.1. The dichotomy between dynamics of economic activity and stability of

residence in Baumbast, R: bringing social and legal perspectives 

together.

In its seminal decision in Baumbast and R200 the Court o f Justice ruled that a citizen 

who no longer enjoys a right o f residence as a migrant worker in the host Member State 

can, as a citizen o f the Union, enjoy there a right of residence by direct application of 

Article 18 (1) EC. The exercise o f that right is subject to the limitations and conditions 

referred to in that provision, but the competent authorities and, where necessary, the 

national courts must ensure that those limitations and conditions are applied in compliance 

with the general principles of Community law and, in particular, the principle of 

proportionality.

The circumstances of this case were as follows. Mr Baumbast was a German national 

who had pursued an economic activity in the United Kingdom as an employed person and 

later as a self-employed person. His family which was comprised of himself, his wife of 

Colombian nationality, and two daughters, obtained a residence permit valid until 1995. 

However, following his company failure in 1993, Mr Baumbast has since been engaged on 

temporary contracts by German companies. He has never lived in Germany again. During 

this period the Baumbast family owned a house in the United Kingdom and their children 

have attended school there. In 1995 the applications for indefinite leave to remain in the 

UK for the whole family as well as to extend the initial leave were rejected. However, the 

children were recognised as having right to reside in the UK under Art 12 of Regulation 

1612/68. As far as the rights of the parents were concerned, the decision o f the Secretary of 

State was different in each case. Mrs Baumbast obtained in succession temporary and 

indefinite leaves to remain in the UK on the ground that her right was connected with the 

right o f residence of her children under Art 12 of Regulation 1612/68. The adjudicator took 

the view that Mrs Baumbast derived her right to reside in the UK from the obligation 

imposed on the Member States by the above Article to encourage all efforts to enable 

children of European Union citizens to attend educational courses in the host Member 

State under the best possible conditions. Mr Baumbast, on the contrary, was refused the

200 C ase C -4 13/99, Baumbast, R v Secretary’ o f  S ta te fo r  the H om e D epartm ent, < http://curia.eu.int/> 
hereinafter ‘Baum bast
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leave to remain in the UK on the basis that he was no longer a worker within the meaning 

of Community law.

Formally, the decision o f the adjudicator was well grounded if the provisions on the 

rights of Union citizens to free movement were to be interpreted restrictively since Mr 

Baumbast failed to satisfy any of the requirements of Community law which could bring 

him ratione personae within the right to free movement for persons under the free 

movement articles of the Treaty or secondary legislation. Firstly, he was neither employed 

nor self-employed in the UK nor had he a genuine chance of taking up a post in that 

country. Secondly, he could not rely on Directive 90/364 to claim the right of residence 

since the Baumbast family was not insured in the UK being, instead, covered by the 

German sickness insurance scheme which contradicted Article 1 o f Directive 90/364.

However, the application of restrictively construed provisions on free movement of 

persons in this particular case, apparently, lead to a rather peculiar situation which 

highlighted the incoherence o f those provisions with the common sense o f contemporary 

context o f migration in the European Union. First, the family members o f a former 

Community worker appeared to be able to enjoy the right to reside in the host Member 

State which was triggered by and, in a way, “parasitic” on the right to free movement of 

that very worker whereas the latter found himself no longer entitled to the right to reside in 

the host Member State together with his family.

Second, the absurdity o f the case lay in the application o f the provisions o f Directive 

90/364, which imposed the condition o f private insurance in the host Member State to 

avoid becoming a burden on its welfare system, stricto sensu. Although formally the 

Baumbast family was not insured in the UK, their becoming a burden on the UK social 

security system was not only purely hypothetical but also rather unlikely in the foreseeable 

future as far as the facts o f the case were concerned: the Baumbast family had 

comprehensive medical insurance in Germany and travelled there for medical treatment. 

Besides, Mr. Baumbast was engaged in the economic activity by the German companies 

outside the UK which brought income sufficient to maintain the family. Moreover, it was 

obvious from this evidence that the economic activity of Mr Baumbast had a Community 

element which would in other circumstances have brought him within the scope of 

Community law as a Community worker or self-employed person. The issue of 

accommodation was also irrelevant since the family owned a house in the UK. 

Nevertheless, if the case had had to be judged from the vantage point o f the concept o f free 

movement based on division between economically-active and economically-passive
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Member State nationals, there were two decisive arguments against Mr Baumbast. Firstly, 

the key moment of the situation was that Mr. Baumbast was not employed or otherwise 

engaged in the Member State where he claimed the right to reside which effectively, 

however paradoxically from the common sense perspective, was decisive for his case to 

come under the scope of Directive 90/364. Secondly, the logic o f Article 1 of the 

Directive could be justified in that it was impossible to rule out some chance, however 

small, that the family could in future have recourse to social security benefits in the host 

Member State.

All the above contradictions pointed at a lacuna in Community law which begged the 

question why an economically active migrant like Mr Baumbast had happened to be 

excluded from the personal scope of Community law. The answer seems to be that the 

peculiarity o f the case under consideration boiled down to the inertia of the Community 

legislation developed over years against the backdrop of dynamics o f immigration patterns 

within the Community as a part of the global tendency so rightly pinpointed by Advocate 

General Geelhoed.201 In the words of the Advocate General, Regulation No 1612/68 was 

adopted at the high-water mark of industrial mass production when employment conditions 

were relatively stable. As a result, the Community legislation was tailored to reflect a 

permanent working cycle. However, it is characteristic of the current economic situation 

that the work cycle is unstable causing reoccurring and rapid change of workplace. This 

process is affected by globalisation of economy which results in increasing 

internationalisation o f work-related activities. The Baumbast case exemplifies such an 

arrangement where the claimant resident in Member State A is employed in a non-Member 

State by a company established in Member State B. However, this process is offset by a 

necessity to co-ordinate the working life of Union citizens with their family life which 

requires certain degree of stability taking into account the arrangements connected with 

accommodation and children education. Such social arrangements should not be expected 

to keep the same pace as carrier shifts in the contemporary economic environment. As a 

consequence, the problem which arises is what we can call a dilemma o f dynamism of 

economic activity and stability of residence which requires that Community law should 

accommodate the situation where a Community worker or self-employed would like to 

maintain the stability of residence in a Member State other than his own while exercising 

his right to carry out economic activity elsewhere.

201 See points 22 to 27 o f  the Opinion in Baum bast, n. 200 above.
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The importance of resolving such a dilemma could not be underestimated since the 

above socio-economic change is a matter directly related to the contemporary environment 

in which the social and economic tasks of the Community enumerated in Art. 2 EC should 

be assessed. The achievement of harmonious balanced and sustainable development of 

economic activities, a high level o f employment and social protection, sustainable and non- 

inflationary growth, a high degree of competitiveness and convergence of economic 

performance, the raising standard of living and quality of life, and economic and social 

cohesion and solidarity among Member States presupposes an ever more integrated 

economy with diversification o f migration patterns as well as increasing complexity and 

dynamics of circulation of the workforce.

The Court of Justice demonstrated in Baumbast that the solution of this problem lies in 

Art. 18 EC as a basis for protection of rights of migrants who found themselves in the 

above described circumstances. The concept of economic citizenship based on Articles 39- 

49 (formerly Articles 48-59) EC with its rigid stratification of Member State nationals 

coupled with conditioning the right to take up residence in a host Member State on 

economic activity therein was incapable of speedy and adequate response to the socio

economic changes. On the contrary, the universal concept of the right to free movement 

and residence for all Union citizens proved to be a flexible and accommodating tool of 

both protection of fundamental right to free movement and securing the Community goals 

in respect o f the internal market.

The very fact that in Baumbast the Court of Justice was challenged to consider the 

right to free movement for economically-active persons from the standpoint of a new 

socio-economic context makes this case significant. The growing role and the specificity of 

partial migration in various forms seems to find its reflection in the case-law. Elowever, 

enthusiasm over this step of the Court of Justice (among other ones discussed later in this 

chapter) in the direction of developing Art. 18 EC into a firm basis of Union citizen’s right 

to free movement and residence should inevitably be accompanied by a discussion on the 

context of ruling in Baumbast and issues left beyond its reach.
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3.2.2. Art. 18 EC as a safety-net and division of Union citizens into

economicallv-active and inactive: the dissonance between de jure and 

de facto categorisations.

The legal frame of reference chosen by the Court of Justice in Baumbast may help to 

fathom, on the one hand, what kind of role Art. 18 EC plays within the panoply of 

Community provisions on the right to free movement and residence for persons and, on the 

other hand, what changes have been brought about by Art. 18 EC as regards the concept of 

the right to free movement and residence in the light of division o f persons into 

economically-active and inactive. It tests the idea that the creation of citizenship of the 

Union, with the corollary described above of freedom of movement for citizens throughout 

the territory of the Member States represents a considerable qualitative step forward in that 

it separates that freedom from its functional or instrumental elements (the link with an 

economic activity or attainment of the internal market) and raises it to the level of a 

genuinely independent right inherent in the political status of the citizens o f the Union.202

On the right of residence the judgment in Baumbast reads:

“3. A citizen of the European Union who no longer enjoys a right o f residence as a migrant 

worker in the host Member State can, as a citizen of the Union, enjoy there a right of 

residence by direct application of Article 18(1) EC . The exercise o f that right is subject to 

the limitations and conditions referred to in that provision, but the competent authorities 

and, where necessary, the national courts must ensure that those limitations and conditions 

are applied in compliance with the general principles of Community law and, in particular, 

the principle of proportionality.”

The first part of his ruling relates to the role of Art. 18 EC as a safety-net for those 

persons who are not entitled to a right of free movement and residence under other 

provisions of Community law but still have such a right in the capacity o f Union citizens. 

The term ‘safety-net’ was coined by the analysts to characterise the concept o f Union 

citizenship in Martinez Sala203 with respect to the right of a Union citizen lawfully resident 

in another Member State to non-discriminative treatment irrespective o f the fact that she 

did not meet requirements of any of Community provisions on free movement of persons

202 See Joined Cases C -65/95 and C -l 11/95, R. v Secretary  o f  S tate fo r  the H om e D epartm ent, ex p a rte  
Shingara, an d  ex pa rte  Radiom  [ 1997] ECR 1-3341, para 34 o f  the Opinion.
20’ Case C -85/96 , M aria M artinez Sala  v F reistaat Bayern, [1998] ECR 1-2691.
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either economically-active or inactive.204 In Wijsenbeek the Court of Justice confirmed that 

a Member State national who exercised the right to free movement within the Community 

could rely on Art. 18 EC regardless of the fact that he did not fit into any of the categories 

defined by Community law either economically-active or inactive.205 However, all these 

cases were silent on the issue of limitations and conditions to which the right to free 

movement and residence is explicitly subject according to Art. 18 EC which made the 

initial version of the safety-net concept somewhat obscure. In this context, the traditional 

classification o f migrants into economically active and inactive might easily be interpreted 

as irrelevant. Moreover, a broader spectrum of the case-law where the pertinence of

economic activity for a person to come within the personal scope o f the Treaty was
206minimised also would seem to support this idea up to a point that the invocation of Art. 

18 EC is sufficient without need to refer to any other provisions o f Community law even if 

the status of a migrant is not precarious but falls within the personal scope o f the lex 

specialis 207 This, however, sits uncomfortably with another set o f judgments where the 

Court o f Justice maintains relevance of classification of Union citizens according to leges 

speciales in the from of establishment of a hierarchy of application o f Art. 18 EC and free 

movement articles o f the Treaty with the priority given to the latter in any cases where 

reference to leges speciales is sufficient to guarantee the rights o f Union citizens.208 

Moreover, with respect to economically-inactive persons the Court o f Justice explained 

that the right to freedom of movement as provided for in Art. 8a (now Art. 18 EC) was 

subject to the limitations and conditions laid down, inter alia, in secondary legislation, i.e. 

Directives 90/364 and 90/365.209 Therefore, the division of persons into various categories 

o f economically-active and inactive persons was retained even after the introduction of 

Union citizenship. However, it did not necessarily mean that it was preserved in its original 

form. A new interpretation of limitations and conditions imposed on the right to free

204 See Gori, G., “Union Citizenship and Equal Treatment: A Way o f  Im proving C om m unity Educational 
Rights?"’, (1 9 9 9 ) 21 JSW FL, 405 , at 415.
205 See W ijsenbeek, n. 183 above. See also Toner, H., “Passport Controls at Borders B etw een Member
States” , (2000 ), 25 ELRev, 415-424 , hereinafter referred to as ‘Toner’.
206 See Case 186/87, lan  W illiam C ow an  v Tresor public, [1989] ECR 195; Case C -274 /96 , C rim inal
p ro ceed in g s  against H orst O tto D ickel an d  Ulrich Franz, [1998] ECR 1-7637.
207 See Shuibhne, N ., “Free M ovem ent o f  Persons and the W holly Internal Rule: T im e to M ove on?” (2002), 
39, CM LR, 731, at 753.
208 See C ase C -193/94, C rim inal P roceed ings against Sofia Skanavi an d  K onstan tin  C hrissanthakopoulos, 
[1996], ECR 1-929; Case C -348/96, C rim inal P roceedings against D on atella  Calfa, [1999] ECR 1-001 I.
209 See Case T -66/95 , H edw ig K uchlenz-W inter v C om m ission o f  the E uropean C om m unities, [1997] ECR II- 
0637 , para. 10.
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movement and residence in the light o f Union citizenship could blur the boundaries 

between those categories and shift the classification towards homogeneity and universality.

The judgment in Grzelczyk2,0 where the Court of Justice ruled on the right to a 

‘minimex’ benefit for a student resident in another Member State is definitive in this sense. 

In this case the rights of the claimant were defined on the basis of Art. 18 EC in 

conjunction with Directive 93/96 which leaves no doubt that the pre-Maastricht categories 

of migrant workers and their family members, retired and non-economically active 

persons, students and tourists remain relevant and, moreover, are a constitutive part of the 

concept o f Union citizenship as a safety-net for persons in precarious situations. However, 

some questions remain unanswered. Whereas in Grzelczyk the status o f the claimant 

unequivocally fell within the category of students, it is doubtful if the clarity of attribution 

could be found in other cases such as Martinez Sala where the Court o f Justice did not 

come to any conclusion as to her status as a worker but nevertheless acknowledged her 

right to non-discriminative treatment on the same legal grounds as Community workers211, 

or Wijsenbeek where the person in question never acted in any capacity found in
917 • • •Community law. Another challenge arises in this connection in a case where the status 

of a claimant represents an intersection of two different categories such as economically- 

active and inactive persons, which is the kind of situation the Court of Justice faced in 

Baumbast.

Despite direct affect of Art. 18 EC, the limitations and conditions of the right to 

residence referred to in the second part of the judgment in Baumbast are explained to be 

those laid down by Directive 90/364. The Court of Justice elucidates the relationship 

between Art. 18 EC and the secondary law which defines the limitations and conditions of 

the right to residence as follows: the right of residence is conferred on the Union citizen by 

Art. 18(1) EC by virtue o f the application of the provisions of Directive 90/364.214 As a 

result, the status and the rights o f the claimant in this case are based on Art. 18 EC juncto 

Directive 90/364. The first question to analyse in this connection is whether the decision of 

the Court o f Justice to put Mr Baumbast within economically-inactive category o f Union 

citizens was well founded.

210 Case C -184/99, Rudy G rzelczyk  v C entre p u b lic  d ’a ide  socia le  d ’O ttign ies-L ouvain-la-N euve, [2001 ] ECR 
1-6193.
211 See Tom uschat, Ch., “Commentary on Case C -85/96, M aria M artinez S a la  v F reistaa t Bayern", (2000) 
37 CM LR, 453.
212 See Toner, n. 205 above.
21 ’ See paras 87, 88 and 90 o f  the judgm ent in Baum bast n. 200 above.
214 Ibid., para 93.
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Interestingly, the position of the Court of Justice as to the application of Directive 

90/364 contradicts the opinion of Advocate General in this case. The position of Advocate 

General Geelhoed is that the status of the claimant should be based on Article 18 EC in 

conjunction with Article 39 EC.215 The Advocate General does not have qualms that Mr. 

Baumbast is a worker which seems to correspond to the definition provided in Martinez 

Sala, namely a person who, for a certain period of time, performs services for and under 

the direction of another person in return for which he receives remuneration.216 The Court 

o f Justice rejects this idea. Although the Court of Justice accepts in its ruling that Mr. 

Baumbast is an economically-active person, his status is assessed according to the criteria 

for economically non-active persons under Directive 90/364. The reason why the 

persuasive approach of the Advocate General to the definition o f worker cannot be 

accepted is that it is purely functional whereas the position of the Court seems to be that, in 

addition, a worker should satisfy the requirements of Community law as to the correlation 

between residence and economic engagement in the host Member State where the right to 

residence in another Member State is dependent on economic engagement therein. The 

satisfaction of this requirement does not allow for any consideration: a worker should be 

either resident and engaged in economic activity in another Member State (allowing for 

concomitant economic engagement in more that one Member State) or resident in the 

Member State o f origin while engaged in another Member State (a frontier worker). Hence, 

the Community definition of a worker paradoxically excludes economically self-sufficient 

persons who meet the functional criterion of a Community worker but do not fulfil the 

combined criteria of residence and the place of economic engagement.

The decision in Baumbast suggests that the Court of Justice is not troubled with this 

incoherence in so far as Union citizens who fall in such an unorthodox category of 

economically-active persons can be protected on the basis of joint application of Art. 18 

EC and Directive 90/364. Arguably, this is a choice of expediency over a consistent and 

systemic approach. On the one hand, application Art. 18 EC in conjunction with a 

residence Directive means that the constitutional superiority o f Union citizenship is still 

rather diluted by the pre-Maastricht paradigm of economic citizenship. Therefore, it is 

impossible to suggest that the categories of a Community worker, self-employed, and

2,5 Ibid., point 122 o f  Opinion.
216 See para. 32 o f  Judgment in M artinez S a la  n. 203 above.
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217economically non-active persons are now otiose . On the other hand, the application of 

Art. 18 EC makes Community law protection available for a person who does not fit into 

the present classification of economically-active and non-active persons and, thus implies 

that this classification may be irrelevant and superseded by Union citizenship provisions, at 

least in some cases. However, despite this contradiction, the ruling in Baumbast may be 

seen as yet another manoeuvre that allows the Court of Justice to interpret Community law 

in such a way as to adjust it to the new socio-economic context while leaving its letter 

intact and, thus, avoid upsetting the Member States.

Since Mr. Baumbast does not satisfy the conditions imposed by the Directive, his status 

is determined on the basis of Art. 18 EC in conjunction with Directive 90/364. Such a 

choice of the legal basis may be explained as simply corresponding to the present 

definition of a Community worker which has evolved in the pre-Maastricht context.

In the absence of expressed definition of the term ‘worker’ in Art. 39 (formerly Art. 48)

EC the Court of Justice construed it according to the generally recognised principles of

interpretation, beginning with the ordinary meaning and in the light of the objectives o f the 
218 •Treaty. The Court of Justice stressed that since the concepts of ‘worker’ and ‘activity as 

an employed person’ define the field of application of one of the fundamental freedoms 

guaranteed by the Treaty, these terms must be given a broad interpretation; exceptions to 

and derogations from the principle o f freedom of movement of workers, on the other hand,
710 •must be interpreted strictly. The case-law specifically dealing with the definition of a 

Community worker until now has been focused on the functional criterion. In Lawrie- 

Blum220 and later in Bettray221 the Court of Justice explained that the term ‘worker’ must 

be defined in accordance with objective criteria which distinguish the employment 

relationship by reference to the rights and duties of the persons concerned. The essential 

feature of an employment relationship is that for a certain period of time a person performs 

services of some economic value for and under the direction of another person in return for 

which he receives remuneration in the broadest sense and regardless o f nature of legal 

relationship between the employee and employing administration, duration o f work or the

217 Cf. Fries, S., and Shaw, J., “C itizenship o f  the Union: First Steps in the European Court o f  Justice”,
(19 9 8 ) 4 European Public Law, 533, at 536. Hereinafter ‘Fries & Shaw ’, at 559.
218 See Case 53/81, D.M. Levin  v S taa tsssecretaris van Justitie, [1982] ECR 1035, para 9, at 1048. The
Com m unity definition o f  a worker has also reference to the national laws in the context o f  the social security
rules (Art. 1(a) o f  Regulation 1408/71).
219 See Ibid., See also Case 139/85, R.H. K em p f  v Staatssecretaris van Justitie, [1986] ECR 1741.
220 Case 66 /85 , D eborah Lawrie-B lum  v L and Baden-W urttem berg, [ 1986] ECR 2121.
221 Case 152/73, B ettray  v S taatssecretaris van  Justitie, [ 1989] ECR 1621.
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amount of remuneration.222 The definition of worker connotes even jobseekers.223 

However, being set in a specific socio-economic environment discussed in the previous 

sub-section, that case-law was predicated upon one most common type o f correlation 

between residence and economic activity in another Member State, namely when a migrant 

takes up residence in another Member State with the aim of engagement in economic 

activity therein.

Baumbast reveals that the definition of a Community worker does not embrace all 

economically-active Union citizens who meet the functional criterion. A person who 

wishes to take up residence in another Member State without intention of economic 

activity therein does not qualify as a Community worker even if he carries out economic 

activity elsewhere. The fact that the Court of Justice refused to treat Mr Baumbast as a 

Community worker shows that qualification as a Community worker and enjoyment of 

rights consequent on this status is dependent on not only on being economically active but 

also on the correlation between residence and economic activity in another Member State.

At the same time, the recognition of the right of Mr. Baumbast to reside in the host 

Member State demonstrates that in the case of an economically-active person who does not 

meet the criteria of a traditional definition of a Community worker the very fact of being 

economically-active should not be discounted for it means that such a person is ipso facto  

financially self-sufficient. For a person who falls between categories of a Community 

worker and a person who satisfies the conditions of Directive 90/364 this means that a 

broader interpretation o f the criteria of economic self-sufficiency set in the Directive will 

bring him within its scope. Thus, a peculiar change brought about by Art. 18 EC in respect 

o f classification of persons into economically-active and inactive boils down to a broader 

interpretation of the economic sufficiency criterion within the framework o f Community 

law designed for economically-passive Union citizens instead of broadening the definition 

of a Community worker or, indeed, abolishing the division of Union citizens altogether. On 

the one hand, this is a step that allows more Union citizens to benefit from the right to free 

movement and residence. On the other hand, the peculiarity o f a status that is 

acknowledged as economically-active but does not fall within the definition of a 

Community worker suggests that the present stage of development in Community law may

222 See Case 152/73 G iovanni M aria Sotgiu  v D eutsche Bundespost, [1974] ECR 153; Levin, at 1050-1053; 
K e m p f  para 14, at 1750; Lawrie-Blum, at 2148; Case 39/86 Lair v U niversitat H annover, [1988] ECR 3205.
223 See Case C -292/89, The Quinn  v the Im m igration A ppeal tribunal, ex p a r te  G u sta ff  D esiderius  
Antonissen, [1991] ECR 1-745.
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be characterised as interim struggling between the old classification o f a persons according 

to joint economic and residential criteria and the universal status of a Union citizen.

This takes us to the issue of relevance of the division of Community migrants into 

economically-active and inactive for the purposes of Community law in the post- 

Maastricht era. It follows from Baumbast that even when the right o f a Union citizen to 

free movement and residence is derived from Art. 18 EC, the classification as a 

worker/self-employed or an economically non-active person retains its importance for it 

determines the limitations and restrictions imposed on this right by Community law. By 

failing to treat Mr. Baumbast as a worker the Court of Justice subjected an economically- 

active person to conditions and limitations which are applicable to economically non

active Union citizens. Arguably, this is not the kind of decision which can create the right 

legal environment for migrants who found themselves affected by new dynamics of 

Community-wide labour market. In fact, Baumbast may well mean dividing migrant 

workers into two categories enjoying different scope of protection. Given the above 

mentioned difficulties which such a migrant can encounter with regard to the right to 

remain in the host Member State, the ruling in Baumbast places economically-active 

migrants who derive their right from Art. 18 EC at disadvantage compared to Community 

workers who are able to rely on Art. 39 EC.

3.2.3. The right to residence for an economically-active person under

Directive 90/364: limitations/ conditions of the right to residence and 

the principle of proportionality.

As Advocate General Geelhoed stresses in Baumbast, although Union citizens can 

derive the right to free movement and residence directly from Art. 18 EC if they are not 

entitled to such a right under other provisions of Community law, that does not mean that 

the right of residence based on Art. 18 EC is unrestricted.224 However, if the concept of 

Union citizenship is meaningful the interpretation of conditions and limitations imposed 

on the right to residence can hardly remain within the constraints of the pre-Maastricht 

paradigm of economic membership with rigid division between various categories of 

persons along the criteria of residence cum economic activity in another Member State.

224 See para 115 o f  the Opinion in Baumbast, n. 200 above..
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Even if the classification of Union citizens remains valid, it does not necessarily mean
22 ̂that it is preserved in its original form. * A new interpretation of limitations and 

conditions imposed on the right to free movement and residence in the light of Union 

citizenship could blur the boundaries between those categories, change classification 

towards homogeneity and universality and as such, bring it closer to the idea of a social 

citizenship.

An opportunity for the Court of Justice to illuminate this issue came in Grzelczyk226 

where it was challenged to rule on the right to a ‘minimex’ benefit for a student resident in 

another Member State on the condition established by Directive 93/96 o f not becoming an 

unreasonable burden on the Member State of residence. Unlike in the preceding case-law, 

the Court of Justice did not limit itself to confirmation that the claimant derived the right to 

free movement and residence directly from Art. 18 EC but also provided some elucidation 

on the conditions and limitations to which this right is subject. Although the Court of
->27

Justice confirmed the previous case-law in Kuhlenz-Winter“ decided by the Court of First 

Instance that those should be defined according to the secondary law applicable to 

students, i.e. Directive 93/96, the novelty of the case was that such limitations and 

conditions were to be interpreted in such a way as not to negate the constitutional right of a 

Union citizen. The Court o f Justice offers a new reading of residence Directives and 

ushers in the concept o f “a degree o f financial solidarity between nationals of a host 

Member State and nationals o f other Member States” enjoyed on the condition that the
j 'y o

difficulties which a beneficiary o f that right encounters are temporary . Effectively, it 

means that a wider range of persons can qualify as bona fide  residents under the residence 

Directives.

However, the judgment in Grzelczyk does not provide any criteria how far a beneficiary 

or the Member States can go, as far as protection of their legitimate interests is concerned, 

except specifying that financial difficulties experienced by the beneficiary o f the right to 

residence should be limited in time.229 As it was rightly observed by Iliopoulou and Toner, 

the role o f the Community law in regulation of Member State’s consideration on the issue

225 See Fries & Shaw, n. 217 above.
226 See n. 210  above.
227 Case T -66/95 , H edw ig K uchlenz-W inter v C om m ission o f  the E uropean Com m unities, [1997] ECR II- 
0637.
228 Para 44  o f  Judgment in G rzelczyk, n. 210 above.
229 Ibid.
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when a student who applied for social assistance can be deemed as unreasonable burden on 

the national welfare system.

Compared to Grzelczyk, the new feature in Baumbast is that the Court of Justice puts 

the issue of limitations and conditions to which the right to residence is subject within the 

continuum between the legitimate interests of Member States and the fundamental right of 

residence o f citizens o f the Union under Art. 18 EC in a more specific form. For the first 

time in the case-law concerning the application of Art. 18 EC the Court o f Justice explains 

that the criterion which is to be employed to achieve the equilibrium between these two 

competing interests, namely that the limitations and conditions on the right to residence 

must be applied in compliance with the limits imposed by Community law and in 

accordance with the general principles of that law, in particular the principle of 

proportionality. This means that national measures adopted on that subject must be 

necessary and appropriate to attain the objective pursued.231

What is important for the case of partial migrants is that the Court of Justice 

contextualises the application of the principle of proportionality with respect to the 

situation of a worker resident in another Member State while carrying on all his activity in 

a third state. The Court o f Justice specifically enumerates the criteria which make such a 

person a bona fide  resident: first, possession of sufficient resources within the meaning of 

Directive 90/364; second, the fact of lawful entrance and residence in the host Member 

State for several years as an employed or self-employed person for several years (which 

may be an implication of an additional temporal condition which is to be understood as a 

long-term residence or at least a reasonable length of residence which cannot be discounted 

as negligible) ; third, the social factor of integration such as the fact that during the period 

o f residence the worker’s family also resided in the host Member State and remained there 

even after his activities as an employed and self-employed person in that State came to an 

end; fourth, that neither the worker nor his family members have become burdens on the 

public finances of the host Member State and, fifth, that both the worker and his family
9 T 9have comprehensive sickness insurance in another Member State o f the Union. ‘

230 See Iliopoulou, A ., and Toner, H., Annotation o f  G rzelczyk, (2002) 39 CM LR, 609 -620 , hereinafter 
referred to as ‘Iliopoulou & Toner’. See also See van der M ei, A .P., “Freedom o f  M ovem ent and Financial 
A id for Students: Som e reflections on G rzelzcyk and Fahmi and Esmoris-Cerdeiro Pinedo A m oris”, (2001 ) 3 
European Journal o f  Social Security, 181, at 190, hereinafter referred to as ‘van der M ei'; See also Shuibhne, 
N ., “ Free M ovem ent o f  Persons and the W holly Internal Rule: Time to M ove On?”, (20 0 2 ) 39  CM LR, 753, 
hereinafter referred to as ‘Shuibhne’.
231 See paras. 90 and 91 o f  the judgm ent in Baumbast, n. 199 above. See also Joined C ases C -259/91 and C- 
331/91 A llue and  Others, [1993] ECR 1-4309, para. 15.
232 See para. 92 o f  the judgm ent in Baumbast, n. 200 above.



Arguably, Baumbast can be valued for being far more specific on the issue of 

limitations and conditions o f the right to residence under Art. 18 EC than Grzelczyk and 

establishing Community criteria of bona fide  residence in respect of Union citizens whose 

right of residence is conferred by Art. 18 EC by application of Directive 90/364.

3.2.4. Consequences of Baumbast for the life cycle of the right to free 

movement and residence: bona-fide residents or Union citizens?

Baumbast is not the first case in which application of Art. 18 EC may potentially result 

in encroaching on the competence of Member States regarding allocation of publicly 

accumulated resources and immigration policy, beyond the limits o f ratione personae 

defined by leges speciales and their interpretation in case-law before the introduction of 

Art. 18 EC. It was Martinez Sala that pioneered the recent string o f cases involving 

migrants whose position is considered as a potential or even materialised threat of 

becoming a burden on the welfare system of a host Member State233 in contrast with pre- 

Maastricht case-law.234 By indirect reference to Art. 18 EC the judgment in Martinez Sala 

case allowed the claimant to rely on non-discrimination provisions in respect of a child- 

raising allowance on the mere basis of lawful residence in the host Member State. This 

invited concern over the possibility to rely on this case-law for any Union citizen who no 

longer satisfies the requirements of financial self-sufficiency as either a worker/self- 

employed or in compliance with residence Directives. It seemed that so long as the host 

Member State has not exercised its right to deport such a migrant the latter was to be 

treated as lawfully resident in the host Member State on the basis of Art. 18 EC and 

entitled to non-discriminatory treatment in this capacity. As to the consequences for 

national welfare systems, the judgment in Martinez Sala was silent. Similar problem was 

voiced in commentaries to Grzelczyk where the Court of Justice recognised the legitimacy 

of the right of a student to apply for a minimex in the host Member State.

The novelty of Baumbast, however, is that this is the first case where the migrant at 

issue is an economically-active person. This, as distinct from the above cases, shifts the 

focus o f the judgment from making Community law ever more generous, arguably at 

national welfare systems’ expense, to remedying an obvious lacuna in Community law

23 ’ See Fries & Shaw, n. 217 above, at 536.
234 See Case 316 /85 , Lebon, [ 1987] ECR 2811.
23:5 See Fries & Shaw, n. 217 above, at 550-554.
236 See Iliopoulou & Toner, n. 230 above.
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concerning disparity between factual and formal definitions of financial self-sufficiency in 

a host Member State as it was discussed in the previous sub-sections. Nevertheless, the 

issue o f rights abuse in the form of benefit tourism is topical in Baumbast too. The above 

discussed criteria that allowed the Court of Justice to conclude that de facto Mr. Baumbast 

was economically self-sufficient without danger to become a burden on the host Member 

State of his residence, correspond only to his current circumstances. They do not envisage 

any change in the status of Mr. Baumbast as an economically-active Union citizen. 

However, it is logical to speculate about the possibility for him to cease his economic 

activity altogether. Would such a development affect his right to remain in the host 

Member State where he has not been engaged either as a worker or self-employed for a 

considerable period of time? This question invites analysis of the meaning o f Baumbast 

within the entire life cycle o f the right to residence based on Art. 18 EC.

The first aspect of the residence issue is the right to take up residence in another 

Member State. Does the ruling in Baumbast mean the recognition o f an unconditional 

universal right to free movement and residence with possible invalidation o f not only 

residence Directives but even free movement articles of the Treaty? The answer seems to 

be definitively in negative. In Baumbast the Court of Justice maintains lawfulness of 

conditions imposed by residence Directives on those who wish to take up residence in 

another Member State.237 The preceding ruling in Grzelczyk supports this conclusion. 

Therefore, a Union citizen can rely on the above case-law only on the condition that he 

initially established himself in the host Member State in compliance with the requirements 

of either free movement articles o f the Treaty or residence Directives. Thus, the present 

interpretation of Art. 18 EC by the Court of Justice does not go as far as to recognise it as a 

direct basis of a new unconditional right to take up residence in another Member State.

The second aspect of the right to residence raised in Baumbast is whether a person who 

established himself lawfully in a host Member State as a worker but subsequently failed to 

comply with the requirement of leges speciales not to become a burden on the social 

system of the Member State of residence has the right to remain in that state or whether 

such non-compliance entails negation of the right to residence in the host Member State. 

Put in other words, the question is whether the right of residence should be terminated if a 

person like Mr. Baumbast applies for social funds in the Member State o f residence.

237 See G rzelczyk, n. 210 above, paras. 38 and 44; Baumbast, n. 200 above, para. 85.

90



Stricto sensu, the ruling in Baumbast provides protection only in so far as the applicant 

is economically self-sufficient. The reasoning of the Court of Justice is specifically built on 

the premise that Mr. Baumbast is, firstly, an economically-active person and, secondly, is 

insured in his Member State o f origin. Thus, the Court of Justice seems to endorse the idea 

that the principle established in Directive 90/364 as to economic self-sufficiency, is valid 

and should be a condition o f the right to reside in a Member State where a person is not 

economically active in the Member State of residence. If so, another rule established by 

Art. 3 o f Directive 90/364, namely that the right to residence remains only for so long as 

beneficiaries of that right fulfil the conditions laid down in the Directive should be 

applicable too.

However, the interpretation of this rule may be rather liberal in the light of judgments 

in Martinez Sala and Grzelczyk. According to the ruling in Martinez Sala, a Union 

citizen is entitled to non-discriminative treatment on the same grounds as nationals of that 

Member State if his case meets two criteria, namely lawful residence in that Member State 

and qualification of the benefit in question within the scope ratione materiae of 

Community law. At first glance, this should be applicable to any migrant who was 

admitted as a lawful resident, regardless of subsequent failure to meet the criteria which
TT O

gave rise to his right, unless the Member State chooses to exercise its right to expel him. 

However, extrapolation of Martinez Sala may be questioned on the grounds of exceptional 

circumstances o f that case i.e. in Martinez Sala the lawful residence status of the claimant 

was not contested because she could not be deported on the humanitarian grounds under 

international law239, whereas in Baumbast the very fact o f recourse to social resources 

means that the migrant no longer fulfils the criterion of entitlement to the right to 

residence, i.e. financial self-sufficiency. Thus, the comparison with Martinez Sala brings 

us to a cul-de-sac in a situation where the right to residence is put into question.
9 d()

Nevertheless, despite criticism levied at the obscurity of the judgment in Martinez SalaT 

it is quintessential for the frame of reference in so far as it establishes the general rule that 

a Union citizen who does not derive the right to free movement under any other provision 

of Community law can rely on Art. 18 EC as regards the right to free movement and 

residence, and Art 12 EC as regards non-discriminative treatment irrespective of

238 See Fries & Shaw, n. 217 above, at 536.
239 S ee Albors-Llorens, A., “A Broader Construction o f  the EC Treaty Provisions on C itizenship?”, (1998) 
C.L.J., 461 -463 , hereinafter referred to as ‘A lbors-Llorens’; Shuibhne, n. 230 above, at 752.
240 See O ’Leary, S., “Putting Flesh on the Bones o f  European Union C itizenship” , (1 9 9 9 ) 24  E.L.R ev., 68-79.
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nationality in all situations which fall within the scope ratione materiae o f Community 

law.241

In this connection, Baumbast can be better paralleled with the later case-law that 

contextualises and builds on this general principle of Martinez Sala, namely Grzelczyk 

where the factor of financial self-sufficiency was at the core of the judgment. In this case 

the Court of Justice examined the claim of a French national who in the final year of his 

university course in Belgium applied for payment of the minimex. According to Article 1 

of Directive 93/96, Member States can require of students who are nationals of another 

Member State and who wish to exercise the right of residence on their territory, first that 

they satisfy the relevant national authority that they have sufficient resources to avoid 

becoming a burden on the social assistance system of the host Member State during their 

period o f residence and that they should be covered by sickness insurance in respect of all 

risks in the host Member State. Clearly, the first requirement was breached by the fact of 

recourse to the public funds of the host Member State.

Nevertheless, the Court o f Justice ruled in favour of the applicant and explained that in 

no case the mere fact o f recourse to the social assistance system of the host Member State 

may automatically trigger withdrawal o f the student’s residence permit or refusal to renew 

it.242

In Baumbast we can see a certain analogy of Grzelczyk in the ruling that a citizen of the 

European Union who no longer enjoys a right of residence as a migrant worker in the host 

Member State can, as a citizen of the Union, enjoy there a right o f residence by direct 

application of Art. 18 EC even if he does not formally satisfy the requirements for 

economically non-active persons under a residence Directive.243 It is now possible to say 

with certainty that the position of the Court of Justice on this issue is that the mere fact of 

non-compliance with the requirements imposed either by free movement articles of the 

Treaty or residence Directives does not automatically lead to withdrawal o f lawful 

residence status. However, the case of application for social funds in the Member State of 

residence, which amounts to non-compliance with the criteria established for lawful 

residence in Baumbast, deserves a closer analysis of parallels between Baumbast and 

Grzelczyk.

241 See para 63 o f  Judgment in M artinez Sala, n. 203 above.
242 See G rzelczyk , n. 210 above, para 42-43.
243 See Baum bast, n. 200 above, para. 94.
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Arguably, the obiter dictum in Grzelczyk provides some insights into how this case-law 

may be applied to Baumbast. The Court of Justice emphasises that all residence Directives 

including Directive 90/364 accept a certain degree of financial solidarity between nationals 

of a host Member State and nationals of other Member States on the condition that the 

difficulties which a beneficiary of that right encounters are temporary244. It is certain that 

the rigid formulas o f Articles 1 and 4 of Directive 90/364 are interpreted by the Court of 

Justice in the light o f Union citizenship which would be hollow as a social concept without 

a greater degree of financial solidarity compared to economic membership, and from 

which a wider spectrum of migrants can benefit. At least, after Grzelzcyk it is clear that in 

the context o f all residence Directives, a person who lawfully entered the territory of the 

Member State but subsequently failed to meet conditions and limitations imposed by 

Community law in respect o f the right to residence does not automatically become an 

unlawful resident which means that he can claim non-discriminative treatment.

At the same time, Grzelczyk also clarifies that financial solidarity between Member 

States has its limits and should not be abused. As Advocate General Alber concluded, there 

is no contradiction between the concept of Union citizenship and the right of Member 

States to determine the point at which a migrant becomes an unreasonable burden on its 

welfare system.245 In support of this opinion, the Court of Justice emphasises that Member 

States are not prohibited from taking the view that a student who has recourse to social 

assistance no longer fulfils the conditions of his right of residence or from taking measures 

within the limits imposed by Community law, either to withdraw his residence permit or 

not to renew it.246 Thus, Member States are given a margin of appreciation. By doing so, 

Grzelczyk removes concerns over possible abuse of Art. 18 EC in the form of benefit 

tourism expressed after Martinez Sala.

However, the judgment does not provide any criteria as to how far a migrant or the 

Member States can go in order to protect their legitimate interests, except specifying that 

financial difficulties experiencing by the beneficiary of the right to residence should be 

limited in time.247 This is justifiably criticised by commentators who conclude that the only 

criteria that can be distilled from Grzelczyk is that a student cannot claim social assistance

244 Para 44  o f  Judgment in G rzelczyk, n. 210 above.
245 Ibid., para 111 o f  the Opinion.
246 Ibid, para 42.
247 Ibid., para 44.
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for the entire duration of his studies but, on the other hand, should be given the
• 948opportunity to complete his studies

Vagueness o f Grzelczyk is not helpful in application of this judgment to circumstances 

of a person who derives his right to residence under a different residence Directive. The 

Court of Justice stresses the difference between Directive 90/364 and Directive 93/96, 

namely the more stringent requirement of the former to indicate the minimum level of 

income that persons wishing to avail themselves of this Directive must have. Although in 

the light of the previous statement this does not mean nullification o f the right to residence 

for a person who has failed to comply with the requirements of Art. 1 of Directive 90/364, 

it is arguable that a margin of appreciation available to Member States can be less 

favourable in respect of this category of Union citizens as compared with students who are 

not required to declare any specific amount of resources or produce relevant evidence by 

specific documents due to specificity of their status.249

Justification of such an approach comes from the fact that students do not seek 

integration into the host Member State and, by definition, cannot pose a long-term threat to
5̂0

the welfare system of the Member State of residence." On the contrary, persons who 

claim their right to residence under Directive 90/364 with intention of long-term residence 

should secure their financial position so as to avoid recourse to public funds in the Member 

State o f residence for as long as they reside there. Importantly, this approach is predicated 

upon assumption that neither students nor residents under Directive 90/364 contribute to 

the economy of the host Member State in a way comparable to that of nationals or 

Community workers and self-employed who carry out their activity in that Member State 

and as such cannot be bona-fide residents. However, viewed from the angle o f broader 

understanding of a bona-fide resident, a long-term resident can be integrated in the host 

society and contribute to its economy in many ways as a home-owner, consumer and even 

a tax-payer regardless of not being engaged in economic activity as a worker or self- 

employed. Importantly, the factual evidence of precisely such kind was highlighted by 

Advocate General Geelhoed in Baumbast. In this context imposing stricter requirements on 

persons who derive their right to residence on the basis of Art. 18 EC in conjunction with 

Directive 90/364 than on students does not seem to be perfectly justified.

248 See van der M ei, n. 229 above. See also Shuibhne, n. 230  above.
249 See G rzelczyk, n. 210 above, paras. 40  and 41. See also Case C -424/98 C om m ission  v Ita ly  [2000] ECR I- 
4 0 0 1 , paras. 44 and 45.
250 See van der M ei, n. 230 above.
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As a result, Grzelczyk does not provide sufficient criteria to determine the boundaries 

o f legitimate interests of Member States and leaves uncertain the definition o f what should 

be rendered a lawful residence. Besides, the above few criteria offered in Grzelczyk are so 

specific for the case of students that they can hardly be extrapolated to a situation 

involving a worker who, deriving his right to residence from Art. 18 EC and Directive 

90/364, has interrupted his economic activity. In this connection, it would be logical if the 

factor of having been economically active entailed assessment of the balance between 

legitimate interests of Member States, on the one hand, and the migrant’s fundamental 

right, on the other, on the basis of criteria established in Community law for economically- 

active persons.

Art. 7(1) of Council Directive 68/360/EEC251 guarantees for Community workers that a 

valid residence permit may not be withdrawn from a worker solely on the grounds that he 

is no longer in employment, either because he is temporarily incapable o f work as a result 

o f illness or accident, or because he is involuntarily unemployed on the condition that this 

is duly confirmed by the competent employment office.

It would be also wrong to ignore the changing background of the Treaty of Rome and 

the Maastricht Treaty. In the context of the evolution of the provision on freedom of 

movement towards granting a general right of residence to Community national whether 

economically active or not, the Antonissen ‘ case made it clear that the right to free 

movement includes the right for a Member State national to move freely within the 

territory of the other Member States and stay there for the purposes o f seeking the 

employment. However, it is also clear from this decision that this right is not unlimited in 

that a national o f a Member State who entered another Member State in order to seek 

employment may be required to leave the territory of that host Member State if he had not 

found employment there after six months, unless the person can provide evidence that he 

has genuine chances o f being engaged.

The aforementioned provisions continue to be valid in the light of Union citizenship. 

After Martinez Sala doubts were expressed in academic literature whether Member States 

can deny unemployed former workers or jobseekers the right to reside in their territories if 

the latter constituted a burden on their social security systems. ‘ The judgments in 

Grzelczyk and Baumbast clarify that the right to residence is not unlimited. This supports

251 OJ Spec Ed 1968 (II) L257/13, 485.
252 Case C -292/88 , Antonissen, [1991] ECR 1-745.
252 See Albors-Llorens, n. 239 above, 461-463.
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the approach of the English courts in Vitale254 and Castelli and Tristan-Garcia25* that the 

definition of lawful presence in the territory of the host Member State does not stretch so 

far as to include the situation of a person who lawfully entered the territory of that Member 

State with intention to engage in the economic activity but whose subsequent presence 

there was illegal, even though the categorical language of these judgments, which was 

predicated on rejection of direct effect of Art. 18 EC, cannot be accepted without 

reservations.

It seems that if in respect o f Community workers the criteria o f lawful presence in the 

territory o f a host Member State remain those established in Directive 68/360/EEC and 

Antonissen~56 the same criteria would be suitable in respect of any economically active 

person even if his right to residence follows from Art. 18 EC in conjunction with Directive 

90/364. In this case, the lawfulness of residence is not negated from the very moment of 

interruption of economic activity and the person in question is given the opportunity to 

reinstate his status as financially self-sufficient if he manages to engage in economic 

activity within reasonable period of time. To do otherwise would mean that an 

economically active Union citizen who derives his right from Art. 18 EC juncto  Directive 

90/364 were put in a less protected position, as compared to Community workers and 

students whose right to residence is not terminated automatically if they fail to meet the 

criteria required for bona-fide residents in their capacity. At the same time, this approach 

secures the legitimate interests of Member States since the analogy with Community 

workers entails restrictions as to the scope of application of Regulation 1408/71 which 

does not cover non-employed with exception of unemployment benefit under Ch. 6 of Title
yen

III which will be discussed later in this thesis.

The third aspect is the right of a national of another Member State whose residence 

right is derived from Art. 18 EC to remain in the host Member State after he terminates his 

economic activity altogether. The pinnacle of the ruling in Baumbast is that the right to 

reside in the host Member State for a person who is not economically active therein is 

approached from the angle of economic self-sufficiency lato sensu. The fact that Mr. 

Baumbast was economically active elsewhere was a crucial element o f reasoning in this

254 R. v Secretary> o f  S tate fo r  the Hom e D epartm ent, ex p a rte  Vitale, [1995] A ll E.R. (E C ) 946 , [1996] All 
E.R. (EC ) 461 (C .A .)).
255 R v W estm inster C ity C ouncil ex p a r te  C astelli; R v Same, ex p a rte  Tristan-G arcia. 28  HLR 125
256 A ntonissen, n. 251 above. See also R v Secretary  fo r  the Environm ent ex parte Tow er H am lets London  
B orough C ouncil [1993] QB 632, [1993] 3 All ER 439.
257 See also W ikeley, “Migrant Workers and Unem ploym ent Benefit in the European C om m unity”, (1988) 10 
JS W L 3 0 0 .
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case. If so, the question whether the judgment in Baumbast may serve as a comprehensive 

ground on which Mr Baumbast could rely should he interrupt his economic activity or 

cease it altogether cannot be answered straightforwardly. The logic of the judgment based 

on Art. 18 EC in conjunction with Directive 90/364 implies that termination of economic 

activity would mean that Mr Baumbast could be no longer considered a bona-fide resident. 

By recognition o f the right o f Mr Baumbast to remain in the host Member State after he 

ceased all his economic activity therein without securing his financial self-sufficiency by 

means o f private insurance in that State the Court of Justice could potentially be accused of 

encroaching onto the sovereignty of Member States in respect of their control over publicly 

accumulated resources and, thus, encouraging welfare tourism. Another question is what 

could be the legal basis for the right o f Mr. Baumbast to remain in the Member State of 

residence after termination of economic activity.

The first avenue to explore is pre-Maastricht options available to a person who whishes 

to remain permanently in a Member State after having been employed or having pursued 

therein an activity in a self-employed capacity. This would guarantee equality of treatment
-) r «

with nationals of the State concerned who have reached the end o f their working lives. “ 

The ambiguity of the judgment in Baumbast as to the classification of the status of Mr 

Baumbast who, on the one hand, is recognised to be economically-active but, on the other 

hand, happens to fall within the scope of secondary law designed for economically-inactive 

persons raises a major problem for the possibility of the applicability o f Regulation No 

1251 /70/EEC to a person who is not Community worker. However, the fact that the Court 

of Justice emphasised the significance of the factor of economic activity means that it is 

not impossible to imagine that the ingenuity of the Court of Justice could follow this 

avenue and apply by analogy secondary law intended to protect the rights of former 

workers to any economically-active Union citizen.

Regulation No 1251/70/EEC provides for three situations in which such a worker 

acquires such a right. Subsection (a) o f Art. 2(1) of the Regulation speaks of the right of a 

worker who, at the time of termination of his activity, has reached the age laid down by the 

law o f that member State for entitlement to an old-age pension and who has been 

employed in that state for at least the last twelve months and has resided there continuously 

for more than three years. Subsection (b) of Art. 2(1) secures the right o f a worker who, 

having resided continuously in the territory of that State for more than two years, ceases to

258 Regulation 1251/70 and Directive 75/34/EEC .
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work there as a result o f permanent incapacity to work. From the perspective of liberal 

approach in Baumbast to the temporal dynamics of migration, the above provisions offer 

limited possibilities for a migrant has to meet strict criteria in the form of obligatory 

periods of continuous residence and work. This is somewhat balanced in subsection (b) 

which establishes a more lenient approach only for cases in which incapacity is the result 

o f an accident at work or an occupational disease entitling him to a pension for which an 

institution of that State is entirely or partially responsible, removing the condition as to the 

length of residence. Likewise, the conditions of the length of residence and employment do 

not apply if the worker’s spouse is a national o f the Member State concerned or has lost the 

nationality by marriage to that worker. However, the traditional understanding is that both 

subsection (a) and (b) are based on the assumption that a worker is resident and employed 

in the same Member State which creates additional difficulties in the context of 

Baumbast259

A person in the position of Mr Baumbast has to satisfy the conditions laid down in 

subsection (c) of Art. 2(1) of the Regulation for workers who live in one State while 

working in another. A worker who, after three years’ continuous employment and 

residence in the territory of a host Member State, works as an employed person in the 

territory of another Member State, while retaining his residence in the territory of the first 

State, to which he returns, as a rule, each day or at least once a week acquires a right to 

remain in that Member State indefinitely. Moreover, periods of employment completed in 

this way in the territory o f the other Member State are taken into account for establishing 

the right to remain under subsections (a) and (b) as completed in the territory o f the State 

o f residence.

However, despite securing rights for workers who terminated their activity in a host 

Member State to a certain degree, the above provision of Regulation No 1251/70 can be 

seen as outdated on several accounts. Firstly, it was criticised as establishing as being 

limited to a very restrictive definition of frontier worker.260 Any person who does not fit 

into the criterion of returning to the Member State of residence at least once a week cannot 

benefit from the Regulation. This argument is even more true in the contemporary 

globalised context in which a frontier worker does not necessarily carry out his activity 

within the frontier region of two bordering Member States. Secondly, there is a limitation

259 See Arnull, A .M ., Dashwood, A .A ., Ross M .G., and Wyatt, D .A ., Wyatt a n d  D a sh w o o d 's  European  
U nion Law, Sw eet & M axw ell, 2000, 4 th ed., at 413 , hereinafter referred to as ‘Wyatt & D ash w ood’.
260 Ibid., at 413.
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concerning the requirement of three continuous years of employment and residence which 

sits uneasily with the dynamics of contemporary migration and employment patterns. 

Thirdly, a former worker meets the requirements of the Regulation only if he pursues 

economic activity in another Member State as an employed person. The possibility of 

engagement in another Member State in the capacity of a self-employed after having been 

employed is not envisaged.

Baumbast is a good example of factual circumstances that do not match the paradigm 

of labour mobility on which Regulation 1251/70 is based. Mr. Baumbast’s record of 

economic activity in United Kingdom does not pass the three-year test of successive 

performance of activities in a particular capacity since between 1990 and 1993 Mr 

Baumbast pursued successively an economic activity as an employed person and self- 

employed person therein but ever since has not been engaged in any economic activity in 

the Member State o f residence. Therefore, he would not be able to rely on Regulation 

1251/70.

In the case of a person who wishes to remain in the host Member State after having 

pursued therein an activity in a self-employed capacity, he should have recourse to 

Directive 75/34/EEC which mirrors conditions in respect of periods o f residence and 

performance o f economic activity in Regulation 1251/70. As a consequence, the same 

problems are likely to be encountered by a migrant like Mr. Baumbast. In addition, it has 

been long maintained that the choice of directive as a mechanism o f protection available to
♦ 9 AIthe self-employed is less straightforward than a regulation.

The relative rigidity of conditions imposed by Regulation 1251/70 and Directive 

75/34/EEC may lead to a situation similar to that encountered by the Court o f Justice in 

Baumbast. Some migrants would not formally meet the criteria required for the acquisition 

of the right to remain in the Member State of residence. Nevertheless, taken into account 

the new socio-economic reality, the Court of Justice may take the position that formalistic 

approach would negate Union citizens’ right to free movement or discourage them from 

the exercise of this right.

The inherent importance of the right to remain in the territory o f a host Member State 

after termination of economic activity forms a basis of both Regulation 1251/70 and 

Directive 75/34/EEC. The Preambles of both documents are clear on the point that the 

absence of a right to remain in such circumstances is an obstacle to the attainment of

261 Ibid., at 442.
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freedom of movement for workers and freedom of establishment respectively. Moreover, 

both documents specifically stress that freedom of movement for workers and freedom of 

establishment require that nationals o f Member States may pursue their activities in several 

Member States without thereby being placed at a disadvantage.262 By analogy with the 

judgment in Baumbast the Court o f Justice may choose to maintain the validity of 

Regulation 1251/70 and Directive 75/34/EEC as establishing the general rule while 

creating a case-law on the basis of Art. 18 EC as a safety-net for those migrants who 

terminated their economic activity while being lawfully resident in the host Member State, 

even though the combination of their circumstances as to the duration of residence and 

economic engagement therein and in the other Member State may vary from those required 

under Regulation 1251/70 and Directive 75/34/EEC.

It is important to point at one aspect in which Art. 18 EC does not remove the practical 

significance of formal classification of the status of a person like Mr. Baumbast as a 

worker or a person whose status is linked to residence Directives. According to Art. 18(1) 

EC, the exercise of the right to free movement and residence under this Article is subject to 

limitations and conditions laid down in the Treaty and by the measures adopted to give it 

effect. Although it was argued that after introduction of Union citizenship the only kind of 

limitations and conditions that should be applicable to all Union citizens are those justified 

on grounds of public policy, public security or public health as defined by Articles 39 and 

46 EC, the Court o f Justice seems to be quite clear in Baumbast and Grzelzcyk that 

limitations and conditions imposed by residence Directives as to economic self-sufficiency 

also remain in force. Therefore, despite the application of Art. 18 EC, qualification as a 

worker/self-employed or as a person who has to meet the requirements o f residence 

directives determines the range of limitations and conditions the person in question has to 

comply with, which is less demanding for a worker/self-employed. From this angle, Mr. 

Baumbast would have got a better protection under Community law had the Court of 

Justice followed the opinion of Advocate General and defined his status on the basis of 

Art. 18 EC in conjunction with Art. 39 EC rather that Art. 18 EC in conjunction with 

Directive 90/364. As it is shown in this sub-section, the detrimental effect of such a 

qualification may display itself after termination of economic activity when the conditions 

on the right to remain indefinitely the territory of the Member State o f residence will be 

determined.

262 3 rd-6 th recitals o f  Regulation 1251/70; 7th and 9th recitals o f  Directive 75/34/EEC .
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Summarising the above analysis of Baumbast it is possible to conclude that the main 

consequences o f this case for interpretation of the right to free movement and residence 

are the following. The concept of Union citizenship does not remove the notion of a bona- 

fide resident that reflects legitimate interests of Member States. However, it allows to relax 

the criteria that allow to qualify as a bona-fide resident: any economically-active Union 

citizen who legally took up residence in another Member State and continues to be 

economically active regardless of the place of such an activity should be considered as a 

bona-fide resident in that Member State. Such a Union citizen should be considered as 

legally resident ipso facto  as long as he remains economically-active. However, this does 

not amount to an unlimited right for any economically-active Union citizen to take up 

residence in a Member State o f his choice. On the one hand, Art. 18 EC once again has 

proved to be a powerful tool guaranteeing that the exercise of the right to free movement is 

not negated on formalistic grounds where the Community law displays inertia in the 

changing socio-economic environment. But on the other hand, this right remains 

conditioned by the requirements laid down by the Treaty and residence Directives.

It is submitted that the lessons o f the Baumbast case should be taken into account to 

amend the Commission’s Proposal for Directive on the right o f Union citizens and their
'JfL ■>

family members to move and reside freely. The unquestionable positive side of the 

adoption o f this Directive would be replacement of a complex corpus of legislation 

comprised of different legal bases for various categories of Union citizens and various 

aspects o f exercise o f the right to free movement and residence with a single 

comprehensive legislative instrument. However, the wording o f Articles 7, 14 and 15 of 

the Proposal which deal with the conditions governing right of residence for more than six 

months and the right to permanent residence represents a mere compilation of the current 

rules which would leave the questions and problems raised in Baumbast unresolved.

263 Proposal for a European Parliament and Council D irective on the right o f  citizens o f  the Union and their 
fam ily m em bers to m ove and reside freely within the territory o f  the M ember States o f  23 May 2001 . COM  
(2 0 0 1 )2 5 7  final.
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3.3. Carpenter case: Community element in the economic activity of Union

citizens resident in a Member State whose nationality they hold.

3.3.1. Correlation between Union citizenship and ‘internal situation’ rule.

One of the forms in which partial migration often takes place is when a Union citizen 

resident in the Member State whose nationality he holds carries out his economic activity 

elsewhere in the Community for an employer located in another Member State or as a self- 

employed person providing services for customers established in another Member State. 

From the perspective of Union citizenship, it is important to establish whether such kind of 

virtual movement within the Community comes within the umbrella of the right to free 

movement and residence guaranteed by Art. 18 EC. In other words, it is important to 

clarify whether the right to free movement and residence under Art. 18 EC includes the 

right to refrain from movement to and establishing residence in another Member State. Far 

from being trivial this question implies the right to exercise the right to free movement in a 

virtual form and enjoy the socio-economic rights corollary to the right o f free movement.

From the perspective of pre-Maastricht concept of free movement of persons as a 

purely economic factor, as far as a Union citizen resident in a Member State whose 

nationality he holds is concerned, the Community element in his economic activity is 

definitive for availability of Community level of protection of socio-economic rights. A 

conceptual basis of this paradigm is found in the Treaty's provisions on free movement of 

persons. As Barnard points out, the wording of Art. 1(1) of Regulation 1612/68 specifies 

the scope of application of Art. 39 EC as narrowed down to the case o f a worker who 

pursues the activity of an employed person in the territory of another Member State, 

whereas Art 52 EC explicitly refers to the freedom of establishment o f nationals of a 

Member State in the territory of another Member State.264 With an exception of 

specifically mentioned cases of frontier workers and service providers, this implies transfer 

o f residence into another Member State. As a consequence, only such a form of exercise of 

the right to free movement in terms of transfer of residence and economic activity into 

another Member State which fits into the definitions of the free movement Articles o f the 

Treaty can activate Community protection. On the contrary, a deviation from such a form 

can create a so-called ‘purely internal situation' where Community nationals are deemed to

2<vl See Barnard, C., EC Em ploym ent L<m>, Oxford University Press. 2000, 2 nd ed., at 130.
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not have exercised their right to free movement and, therefore, cannot invoke Community 

provisions against their own Member State.265 As a result. Union citizens whose 

circumstances of residence and economic activity fall within purely internal situation rule 

are subject to reverse discrimination which is defined by Pickup as a discrimination which 

‘'arises when a national o f a Member State is disadvantaged because he or she may not rely 

on a protective provision o f Community law when a national of another Member State in 

otherwise identical circumstances may rely on that same provision”.266

Even within the concept of economic membership reverse discrimination was seen as 

an element of incoherence in Community law. As the Commission pointed out in the 

context of freedom of establishment, a system of freedom of movement which does not 

benefit all nationals of all the Member States was self-contradictory: “[i]t cannot therefore 

be accepted that Community nationals who fulfil the conditions for the enjoyment of 

freedom of movement throughout the Community may move about, establish themselves 

and offer their services in all the Member States except the one o f which they are 

nationals... the fact that a Member State does not allow its own citizens to benefit from the 

provisions of community law relating to establishment ... is a restriction o f the freedom of 

establishment which is prohibited by Article 52 of the ... Treaty.”

It was therefore logical that the introduction of Union citizenship which injected social 

meaning into the status of Member State nationals under Community law led some 

academics to the conclusion that this laid a foundation for the abolition o f reverse 

discrimination in principle. It was argued that the provisions of Art. 18 EC transcend the 

limitations of the earlier law on the free movement o f persons and removed the 

requirement o f inter-state mobility for the acquisition of Community legal rights.

However, the case law which has came before the Court of Justice makes an 

impression that the introduction of Union citizenship has so far made little if  any difference

265 S ee Case 115/78, Knoors, [1979] ECR 399; Cases 35 and 36/82, M orson an d  Jhanjhan, [1982] ECR 
3723; Case 180/83, M oser  v L an d  Baden W urttemberg, [1984] ECR 2539 , hereinafter referred to as ‘M oser  ’; 
Case 175/78 R v Saunders, [1979] ECR 1129; Case 44 /84 , D errick G uy E dm und H urd  v K enneth Jones (H er 
M a g e s ty ’s Inspector o f  Taxes, [1986] ECR 29; Case 298/84 , Iorio  v A zienda A utonom a delle  F errovia  dell 
Stato, [1986] ECR 247; Case 332/90, Steen  v D eutsche Bundespost, [1992] ECR 1-342; Case C -60/91, 
B atista  M orias, [1992] ECR 1-2085; Cases C -3 3 0 -3 3 1/90, M inisterio F iscal v Lopex B rea , [1992] 2 CMLR  
397; C ase 136/78, A uer (No 1), [1979] ECR 437; Joined Cases C -54/88, C -91/88 and C -14/89, Nino, [1990] 
ECR 1-3537; Case C -60/91, State (Portugal) v M oralis, [1992] ECR 1-2085.
266 Pickup, D ., “Reverse Discrimination and Freedom o f  M ovem ent for W orkers”, (1986 ) 23 CM LR 135.
267 C ase 136/78 M inistere P ublic  v Vincent A uer  [1979] ECR 437 ,( hereinafter referred to as "Auer’).
268 See de Burca, G., “The Role o f  Equality in European Community Law” in D ashw ood, A ., and S. O ’Leary 
The P rin cip le  o f  E qual Treatm ent in E.C. Law, Sw eet & M axwell. 1997, at 15-16.
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in this field. Thus, in Kremzow269 the applicant unsuccessfully tried to rely on Article 8a 

(now Article 18) EC in respect of ‘internal situation’ rule. He argued that one of the 

possibilities offered by the TEU amendments was that the right to move and reside freely 

within the territory of the Member States was not hampered by a requirement of mter-state

movement and that major intra-state restrictions on freedom of movement might fall
110within the scope of the Treaty.

The case concerned an Austrian national who was jailed in his own Member State and 

attempted to rely on Article 8a on the basis of potential impediment to his right to move 

freely. However, the ruling in Kremzow made it clear that, in the Court’s opinion, this 

restriction remained to be seen as falling outside the scope of Community law. In the 

words of the Court, the appellant’s situation was “ ...not connected in any way with any of 

the situations contemplated by the Treaty provisions on free movement of persons.” 271 

Whilst any deprivation of liberty may impede the person concerned from exercising his 

right to free movement, the Court has held that a purely hypothetical prospect of exercising 

that right does not establish a sufficient connection with Community law to justify the 

application of Community provisions.272
“*73 •In joined cases Uecker and Jacquet the issue of the relationship between Article 18 

EC and the principle of ‘internal situation’ was raised again in connection with the right of 

a spouse o f a Community national who has the nationality o f a ‘third country’ to be 

employed when the Community national had never exercised the right to freedom of 

movement.

The Court faced the question of the possibility of broad interpretation o f the provisions 

of Article 18 EC (then Article 8a) as affecting the general principle of non-discrimination 

in such a way as to protect Member State’s own nationals and their spouses from non

member countries against a national rule of law which is incompatible with Community 

law and since it was in breach of Article 48(2) EC (now Article 39(2)) in the context of 

moving towards European Union.

However, the Court emphasised that “ ...citizenship of the Union, established by article 

8 o f the EC Treaty, is not intended to extend the scope ratione materiae o f the Treaty also 

to internal situations which have no link with Community law. Furthermore, Article M of

269 Case C -299/95  K rem zow  v A ustria  [1997] ECR 1-2629, hereinafter Krem zow.
270 See Craig and de Burca, n. 82 above , at 721.
271 K rem zow  , n. 268  above, para 16.
272 See also M oser, n. 265 above, para 18.
273 Joined C ases C -64/96 and C -65/96 L and N ordrhein-W estfalen  v K ari U ecker  and Vera Jacqu et v Land  
N orrhein - W estfalen  [1997] ECR 1-3171, hereinafter referred to as U ecker and Jacquet.
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the Treaty on European Union provides that nothing in that Treaty is to affect the Treaties 

establishing the European Communities, subject to the provisions expressly amending 

those Treaties. Any discrimination which nationals of a Member State may suffer under the 

law of that State fall within the scope of that law and must therefore be dealt with within 

the framework o f the internal legal system of that State”274 thus reaffirming its previous 

case-law.275

The decision in this case clarified that EU citizens could not enjoy socio-economic 

rights secured under Community law unless they exercised the right to free movement 

within the Community save for the situations clearly stated in Community law which had 

been the case before the introduction of the EU citizenship.

The above rulings seem to support the pessimistic opinion of Bulterman that it is not 

Union citizenship as such that brings a person within the scope o f the EC Treaty, but the 

exercise of a Union citizenship right to free movement.276 Nevertheless, this does not 

mean that there has been no movement towards relaxation of the rule o f internal situation 

in terms of interpretation of Community element in the work-related activity carried out by 

Union citizens resident in their own Member States as well as recognition of the social 

dimension of such economic activity. To what extent this tendency is influenced by Union 

citizenship and whether this approach is comprehensive is examined in the following sub

sections.

3.3.2. Community element in work-related activities of Union citizens 

resident in their own Member State: the case of virtual intra- 

Community movement.

The latest developments in the dynamics of labour migration have been considerably 

affected by the process of economic globalisation made possible by new technological 

forms o f communication, namely telecommunications (computer, fax, telephone, satellite, 

discs, CD-ROM etc.), allowing to establish a regular connection between the parties in 

work-related contracts that involve workers or the self-employed without necessity of their

274 U ecker a n d  Jacquet, n. 273 above, para 23.
275 See Joined cases 35/82 and 36/82 M orson an d  Jhonjan  v State o f  the N etherlands  [1982] ECR 3723, para 
16; Case 147/87 Z aoui v C ra m if  [1987] ECR 5511, para 15; Case C— 332/90  Steen  v D eutsche Bundespost 
[1992] ECR 1-341, para 9; Case C -153/91 P etit v Office N otional des Pensions [1992] ECR 1-4973, para 8; 
Case C -206/91 K oua P oirrez  v C aisse d ’A llocations F am iliales [1992] ECR 1-6685, para 1 1.
276 Bulterman, M., Comment to Case C -274/96, C rim inal proceedings against H orst O tto  B ickel an d  Ulrich  
Franz, (1 9 9 9 ) CMLR, 1325-1334, at 1331.
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physical presence at the traditional workplace in the Member State where the work 

originates from. This virtual form of labour mobility should be accommodated into the 

concept of free movement of persons under Community law and may require certain 

adjustment o f the notion of Community element.

This has already displayed itself in the case of one of the categories o f partial workers 

particularly likely to encounter reverse discrimination, namely teleworkers who are 

homeworkers. Unlike a teleworker whose status falls within the typical definition of a 

frontier worker i.e. a worker who returns to his Member State of origin at least once a 

week, a homeworker stays at home whereas the work comes from abroad. This factual 

difference may potentially lead to a distinction between the legal status of these categories 

o f workers. Whereas in case o f a typical frontier worker the Community element is 

undisputable, in the case of a homeworker it is less obvious and potentially contestable 

which may result in recognition o f the situation as purely internal and thus falling out of 

the scope of Community law.

The opinions on the status o f homeworkers are split. For example, in Austria the 

predominant point o f view is restrictive. According to Mlinek, the criterion of cross-border 

mobility of teleworkers should be construed narrowly and cannot include cases limited to 

transfer o f services. Only situation that involve explicit element of commuting across 

frontiers or exercise of the right of establishment in another Member State should be 

covered by Community law. On the contrary, provision of services by a homeworker from 

his Member State o f origin to persons established in another Member State fall out of the
7 7 7

scope of Community law.

Interestingly, the position of the Commission on this issue is also restrictive. Contrary 

to its usual generous interpretation of free movement provisions the Commission is of the 

opinion that the right to free movement can be deemed to have been exercised only in the 

case o f a person who left his Member State of origin in order to become established or to 

work there. A situation of person who merely provides services from his State of origin as
• 97ftregards his relationship with that State cannot be subject to Community law.

277 See Pennings, F., The S ocia l Security P osition  o f  Teleworkers in the EU. C onsolidated Report. 
W P /97/27/E N . EFILWC, at 44. Hereinafter referred to as ‘ The S ocia l Security P osition  o f  T elew orkers in the 
E U ’.
278 See paras. 26-29  o f  the Opinion in C arpenter, n. 280 below.
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Pennings, on the contrary, is of the opinion that the necessary Community element 

does not require movement of workers, but activities of which an element is lying outside 

the territory of a Member State in order to trigger the right under Community law.279

It is submitted that after the recent case Carpenter280 the opinion of Pennings should 

be accepted as the correct one for it seems to elucidate the approach of the Court of Justice 

to the Community element in work-related activities carried out by Union citizens from 

their own Member State as not requiring explicit element of physical movement across 

frontiers.

The facts o f the case were as follows. Mary Carpenter, a Philippine national, was given 

leave in 1994 to enter the United Kingdom as a visitor for six months. She overstayed that 

leave, and in May 1996 married Peter Carpenter, a national of the United Kingdom. Mr 

Carpenter has two children from his first marriage, which he dissolved in 1996. Mrs 

Carpenter now cares for the children. The application of Mrs Carpenter for leave to remain 

in the United Kingdom as a spouse of a United Kingdom national was refused and a 

decision was taken to make a deportation order against Mrs Carpenter.

The factual basis of Mrs Carpenter’s appeal against the above decisions was that Mr 

Carpenter operated as sole owner an undertaking selling advertisements in periodicals and 

offers the editors of those periodicals various services in connection with administration 

and publication of advertisements. The undertaking was established in the United 

Kingdom, as are some o f its customers. A substantial part o f the undertaking's business 

was, however, conducted with customers established in other Member States. In addition, 

Mr Carpenter attended meetings for business purposes in other Member States. The 

undertaking, whose success depended on the direct personal input o f Mr Carpenter, had 

four full-time employees, From 1996 to 1998 its net profit more than doubled which Mr 

Carpenter attributed to his wife, who relieved him in caring for children. The applicant 

claimed that the Treaty-based rights of a Community national in a position o f Mr Carpenter 

could not be fully effective if a Community national was deterred from exercising them by 

obstacles raised in his country of origin to entry and residence o f his spouse who is a 

national o f a non-member country.

The Court of Justice rejected the arguments of the Commission and the United 

Kingdom Government that Mr Carpenter had not exercised his right to freedom of

279 See The S oc ia l Security P osition  o f  Teleworkers, n. 277 above, at 44.
280 Case C -60/00, M ary C arpen ter  v Secretary  o f  S ta te fo r  the Hom e D epartm ent. Judgment o f  I 1 July 2002, 
available from < http://curia.eu. int/>.
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movement and therefore his spouse could not derive a right o f entry or residence from
TO I

Community law and ruled that Article 49 EC, read in the light of the fundamental right 

to respect for family life, is to be interpreted as precluding, in circumstances such as those 

in the main proceedings, a refusal, by the Member State of origin of a provider of services 

to recipients established in other Member States, o f the right to reside in its territory, to that 

provider's spouse, who is a national of a third country.

Effectively, this decision unequivocally explains that the element of physical 

movement within the Community is not a necessary requirement for the establishment of a 

link between the economic activity in question and Community law. However, does this 

part of the ruling break away from the market concept free movement of persons in the 

direction of free movement o f Union citizens?

Despite being useful for partial migrants, the very idea that virtual movement across 

the borders within the Community can count as a Community element o f the economic 

activity is not new in Community law and does not need any additional dimension offered 

by the concept of Union citizenship. The general erosion o f the concept of internal 

situation which has taken place in the Community law is sufficient for it. Thus, in 

Carpenter the Court o f Justice refers to the old case law of Alpine Investments ‘ to re

affirm the statement that within the meaning of services in Art. 49 EC the activity of a 

service provider is covered by Community provisions not only in the case where the 

provider travels for that purpose to the Member State of the recipient but also if he 

provides cross-border services without leaving the Member State in which he is 

established283. It is also well-established that a service provider can rely on Art. 49 EC 

against the Member State in which he is established if the services are provided for
284persons established in another Member State.

Given the absence o f reference to Union citizenship which would have imbued the 

judgment in Carpenter with universality o f application to all partial migrants regardless 

of classification of their activity under Art. 39 EC or Art. 49 EC, the possibility of 

extrapolation o f this judgment to employed persons, other than frontier workers, carrying 

out their activity from their own Member State can be established by recourse to the 

general parallels between free movement articles of the Treaty established in Community 

law.

281 See paras. 22 and 25 o f  the Opinion in Carpenter, n. 280 above.
282 Case C -384/93 , Alpine Investm ents [1995] ECR 1-1141.
283 Ibid., paras 15 and 20 to 22.
284 Ibid., para. 30.
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In general, there are many situations in which Community law applies the same 

principles to the employed and self-employed.285 As the Saunders286 case demonstrated in 

the context of Art. 48 (now Art. 39) EC, the Court of Justice does not rule out parallels 

between free movement articles of the Treaty as regards the issue of internal situation but it 

is the establishment o f a linking factor which is decisive. In this connection, one may be 

sceptical about parallels between workers and service providers resident in their own 

Member States, as to the establishment of Community connection, given the obvious 

difference between, on the one hand, provision of services which does not require 

establishment in another Member State and, on the other, employment where a traditional 

pattern of Community connection would be that of a frontier worker who explicitly crosses 

the border between two or more Member States.

In addition, as Wyatt and Dashwood point out, the respective scope of Articles 39, 43
• • • 287and 49 is not identical in all respects. As far as reverse discrimination is concerned, the 

difference between Articles 48 and 52 on the one hand, and Article 59 on the other, is that 

whereas Article 59 may be invoked by a national against the host State even where that 

State is his own, such a possibility arises only exceptionally under Articles 48 and 52, and 

in particular where the position of a national is assimilated to that of a non-national under 

Community rules.

It is obvious that it would be difficult to fit a case of a worker in the position similar to 

that in Carpenter into this scheme. This case does not involve any discrimination on the 

grounds o f nationality in respect of nationals of other Member States, as far as the 

possibility of assimilation is concerned. On the contrary, in Carpenter a case of inverted 

discrimination where a nationals of other Member States would have advantage over the 

national of the Member State in question in similar circumstances is present. This type of 

discriminative treatment is acceptable under Community law for it was elucidated in the 

case law of the Court of Justice that the notion of discrimination on the grounds of 

nationality does not embrace the case of discrimination by a Member State against her own 

nationals compared to nationals of other Member States.288

Nevertheless, it is submitted that this logic is not applicable to the circumstances of a 

Union citizen resident in his own Member State who carries out economic activity linked

285 See Case 48 /75 , P rocureur du Roi v Royer, [1975] ECR 497; Case 118/75, W atson & Belmann, [1976] 
ECR 3897; Case 36/74 , W alrave v Union cycliste  Internationale, [1974] ECR 1405.
286 Case 175/78, R egina  v Vera Ann Saunders, [ 1979] ECR 1129, hereinafter referred to as ‘Saunders
287 Wyatt, D ., and Dashwood, A ., (eds.), W yatt & D a sh w o o d ’s European C om m unity L aw , Sw eet & 
M axw ell, 3 ld ed., at 289.
288 See Saunders, n. 286 above, para.9.
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with another Member State for a number of reasons. Firstly, it can be argued that the logic 

o f applicability of Carpenter judgment to workers lies in the essential similarity of 

characteristics present in all work-related contracts involving partial migrants who carry 

out their activity from their own Member State according to the functional criteria. 

Usually, two factual criteria, namely a) remoteness of the place o f work from the 

traditional workplace of the employer, and b) the use o f telecommunications, are 

identified. These characteristics are more definitive than the legal forms in which this 

kind of economic activity can take place. On the one hand, there are six different types of 

legal status identified across the European Community in respect of teleworkers including 

an employer, a self-employed worker, a quasi-self employed worker, a “coordinated” 

freelance worker, an “employee-like” person, or an employee.290 Accordingly, such an 

activity may fall within the panoply of either labour law or company law. On the other 

hand, it proved to be difficult to pigeon-hole a particular contract as that o f an employee or 

a self-employed using traditional definitions of, on the one hand, a self-employed worker 

as an independent risk-taking individual working for different employers and living on the 

profits generated by his own business and, on the other hand, an employee characterised by
7Q1subordination, dependence and a relatively steady income since the above described 

factual characteristics of relationship between the parties of the contract did not fit within
292the definitions provided by the national labour and company law.

British law makes distinction between employees and self-employed or 

independent contractors. Nevertheless, there is an open question whether the identification 

o f the status is a matter o f law293, a question of fact to be determined by the trial court294 or 

a question of mixed law and fact ‘. A number of tests are employed by the British courts 

in each individual case such as control (the power of deciding the thing to be done, the 

means to be employed in doing it, the time when and the place where it should be done296,

289 See T elew orking an d  Industrial R elations in Europe, a comparative study for EFLW C. A vailable from 
http://w w w .eiro .eurofound .ie/1998/! 1/Study/tn9811201s.html
290 Ibid.
291 See Engblom , S., “Equal Treatment o f  Em ployees and Self-Em ployed W orkers”, (2001 ) 17/2 1JCLL1R, 
211 -231 , hereinafter referred to as ‘Engblom ’.
292 Ibid.
293 D evo n a ld  v R osser & Sons L td  [1906] 2 KB 728; L ister v R om ford Ice an d  C o ld  S torage C o  [1957] AC 
555; C arm ich ael v N atioa l P ow er p ic  [1998] 1RLR 301.
294 Lee Ting-Sang  v C hung C hi-K eung  [1990] IRLR 236.
295 O ’K elly  v Trusthouse F orte p ic  [1983] ICR 728.
296 Yewens v N oakes (1880) Q BD  530, 533; Sim pson  v Ehhw Vale Steel, Iron & C o a l C o  [1905] 1 KB 453; 
Vanplew  v P arkgate  Iron & S teelC o  [1903] 1 KB 851; Littlejohn  v B rown & C o L td  1909 SC 169; R eady  
M ixed  C on crete  (South East) L td  v M inister fo r  Pensions an d  N ational Insurance  [1968] 2 Q B 497, 515; 
M cM eechan  v Secretary  o f  S tate f o r  Em ploym ent [1995] IRLR 461, EAT; affd [1997] IRLR 353 , CA.
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integration (for determination whether the work under consideration is an integral part of
9 0 7the business or merely an accessory) , economic reality (economic independence 

determined by the factors of profit or the risk of loss)298, and mutuality of obligation299. In 

practice cumulative application of those tests is often required in what is called “the 

multiple test”.300

Nevertheless, work-related contracts characterised by a loose relationship between the 

parties established in different Member States would be difficult to classify even on the 

basis of the multiple test because the organisation of work in enterprises with unclear 

boundaries dilutes the constitutive elements of the test. For instance, the control test is 

challenged by re-structuring o f hierarchical organisation of work with delegation o f more 

decision making power to the employees. The increase of atypical employment in the form 

of part-time, fixed-term, or other non-core workers’ contracts dilutes the degree of 

employees’ integration into the business. Likewise, the test of economic reality is 

substantially undermined by the transfer of the economic risks to the employees by tying 

their wages up with their performance or even the performance of the firm as a whole.301 

As a result, analysts remaining on the traditional positions face difficulty in classification 

o f modem contracts. For example, Deakin and Morris place teleworking within the 

category o f homeworking and classify it as quasi-dependent labour without a clear 

employment status.302
303The same problem has been also identified in other Member States. However, some 

legal orders react to this challenge in the form of creation of a new category of work- 

related contracts o f a mixed nature for so-called third-type workers. For example, in Italy

297 Stevenson, Jordan  & H arrison  v M acD onald  & Evans [1952] 1 TLR 101, 111 (D enning LJ); B elo ff v 
P ressdram  L td  [1973] 1 A ll ER 241 , 250; C assidy  v M inister o f  H ealth  [1951] 2 KB 343.
298 M arket Investiga tions L td  v M inister o f  S ocia l Security  [1969] 2 QB 173; Lee T ing-Sang  v Chung Chi- 
K eung  [1990] ICR 409 , 414; Ferguson D aw son & P artners (C ontractors) L td  [1976] 1 WLR 1213; H all v 
L orim er  [1994] ERLR 171; Lane v Shire R oofing C o (Oxford) L td  [1995] IRLR 493 .
299 A irfix  F oo tw are  L td  v C ope  [1978] ICR 1210; W HPT H ousing A ssocia tion  L td  v Secretary> o f  S tate fo r  
S o c ia l S erv ices  [1981] ICR 737; O  ’K elly  v Trusthouse F orte p ic  [1983] ICR 728; N etherm ere (St N eots) L td  
v T averna a n d  G ard in er  [1984] IRLR 240; H ellyer B ros L td  v Me L ead  [1986] ICR 122; B o yd  Line L td  v 
P itts  [1986] ICR 244; Surrey C ounty C ouncil v Lewis [1987] 3 All ER 641; L ethehy & C hristopher  v Bond  
[1988] ICR 480; M cM eechan  v S ecretary o f  S ta te f o r  Em ploym ent [1997] IRLR 353; C lark  v O xfordshire 
H ealth  A u thority [1 9 9 8 ] IRLR 125; Cheng Yuen v R oyal H ong K ong G o lf  C lub  [1998] ICR 131; C arm ichael 
v N ation a l P ow er p ic  [1998] IRLR 301.
300 See M ontrea l v M ontreal L ocom otive Works [1947] 1 DLR 161, 169; R eady M ixed  C on crete  (South East 
L td  v M inister fo r  Pensions an d  N ational Insurance [1968] 2 QB 497, 515.
301 See Engblom , n. 291 above, at 221-223.
302 See Deakin, S., and Morris, G .S., “ Labour Law”, Butterworths. 1998, 2 nd ed., at 177.
303 S ee Blanpain, R., L egal and  C ontractual Situation o f  Teleworkers in the M em ber S ta tes o f  the European  
Union. L abourL aw  A spects Including Self-em ployed. G eneral Report. 1 D ecem ber 1995. W P/97/28/E N . 
EFILW C. 1997, hereinafter referred to as ‘ L egal and  C ontractual Situation o f  T e lew o rk ers '.

I l l



the jurisdiction of the local labour magistrate and parts of the social security system have 

been extended to quasi-subordinate workers characterised by the continuous, co-ordinated 

and mainly personal nature of their activities. In Germany parts of labour law and social 

security law have been extended to freelance and home-workers who are economically 

dependent on a single employer.304

It is important also to point out that different classifications of identical types of work- 

related activities some times do not reflect any substantive disparities in the activities in 

question in terms of specificity of organisation of the work process, risk-allocation, or 

integration into the business but represent a rather arbitrary categorization of a teleworker 

as an employee or self-employed according to considerations of teleworking promotion 

policy. For example, in France the recent policy is to give preference to classification of 

any contract concluded with a teleworker as self-employment where it is possible, since 

regulation by labour law may discourage contractors from such a contract.305 As opposed 

to this, Greece puts greater emphasis on the preservation of traditional labour law 

protection of employed persons.306 As a result, the question of contract classification is 

totally dominated by the policies of encouragement of the parties with a distinct 

polarisation of focus either on the interests of the teleworker or the employer.

This tendency of confluence between the categories of employed and self-employed, 

on the one hand, and labour law and company law, on the other hand, leads some 

commentators to the idea of irrelevance of distinction between employees and self- 

employed to the personal scope of labour law and social security.307 Engblom rightly 

suggests that the emphasis should be made on the equal treatment of all workers who work 

under comparable circumstances in respect to their relationship with their employer and
•)A O

their exposure to various risks.

It is submitted that the issue of application o f Carpenter judgment to workers and the 

self-employed should be seen in the light of necessity for Community law to reflect this 

general process of bridging the gap between these once distinctive categories resulting 

from the major socio-economic change in organisation of work and production which is 

particularly relevant in the context of the single market.

304 See Engblom , n. 291 above, at 215-216.
305 This trend is criticized for undermining traditional labour law protection o f  em ployed persons, See Legal 
a n d  C on tractu a l Situation o f  Teleworkers, n. 303 above.
306 Ibid., at 221-224 .
307 Ibid., at 221-224 .
308 Ibid., at 224.
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In this connection, it seems to be logical to apply to partial migrants who may perform 

their work-related activity in both capacities of workers and self-employed service 

providers, the approach used in Walrave v Union cycliste internationale309 where the Court 

o f Justice drew a parallel between Articles 48, 52 and 59 of the Treaty since the activities 

referred in Articles 52 and 59 were “not to be distinguished by their nature from those in 

Article 48, but only by the fact that they are performed outside the ties of a contract of
310 • •employment”. Therefore, extrapolation of Carpenter is justified where the nature of the 

activities in question cannot be altered by the legal classification of the contract to which a 

claimant is a party.

Secondly, broad interpretation of the Community element for any worker resident in 

his own Member State being employed elsewhere in the Community (not only a frontier 

worker whose case is clear), as not requiring establishment of residence in another Member 

State analogously to service providers, has grounds in the case law of the Court of Justice. 

In the Boukhalfa311 case the Court of Justice held that Art. 48 (now Art. 39) EC and 

Articles 7(1) and (4) o f Regulation (EEC) No 1612/68 are applicable in the case of 

Member State national who has never been resident in another Member State.

The circumstances of Boukhalfa concerned a Belgian national employed on the local 

staff o f the German Embassy in Algiers. Thus, in the case that involved a non-Community 

country Community law could be invoked in this case only on the condition that there had 

been sufficient connection between the employment relationship and the law of a Member 

State. Seen from another angle, the task of the Court of Justice was to examine whether the 

claimant exercised the right to free movement by entering into an employment contract 

with an employer from another Member State without having established residence in that 

Member State. Within this formula the factor of a non-Community country is irrelevant 

which makes Boukhalfa perfectly applicable to any case o f a worker who carries out 

Community related activity from his own Member State.

According to the Boukhalfa judgment, the Community element is present in a situation 

involving a worker (other than a frontier worker) employed by an employer from another 

Member State while maintaining residence in his own Member State, where the 

circumstances of the case show the claimant’s situation is subject to the law of that 

Member State. The criteria of such Community connection are identified on the basis of

309 Case 36 /74 , W alrave v Union cycliste  internationale, [1974] ECR 1405.
3,0 Ibid., at 1419.
311 C ase C -2 14/94, Ingrid Boukhalfa v B undesrespuhlik Deutschland, [1996] ECR 1-2253, hereinafter 
referred to as ‘Boukhalfa
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examination of the contract and may be as follows: 1) the contract of employment has been 

entered into in accordance with the law of another Member State, 2) the contract contains a 

clause giving jurisdiction over any dispute between the parties concerning the contract to 

the courts of that Member State, 3) the worker is affiliated for pension purposes to the 

social security system of that state, 4) the worker is subject, even if to a limited extent to 

the tax law of that Member State. The crucial element is the establishment of a link with 

another Member State in the form of a contract of employment which is appraised on the 

case-to-case basis.

However, what is far more important is that Boukhalfa seems to establish a rule that 

where a contract is subject to the law of State A only pursuant to the provisions of the law 

of State B the employment relationship should be regarded as governed by legislation of 

State B. For example, in the context of Boukhalfa under the German Law on the 

Diplomatic Service (GDA) the conditions of employment of local staff not having German 

nationality were to be determined in accordance with the law of the host country (Algiers) 

and the local custom. Nevertheless, the Court of Justice held that “it is only pursuant to 

Paragraph 33 of the GDA that Algerian law determines Ms Boulhalfa’s conditions of 

employment and it is the compatibility of that paragraph with Community law which is in
313issue in the main proceedings”.'

It is necessary to observe here that the non-Community element in Boukhalfa 

interferes with the question whether the above rule can be deemed universal since the 

above formula should be examined in the context of the general rules o f the choice of law 

for contracts established in private international law applicable in disputes over choice of 

law with respect to contracts where two or more Member States are involved. In case a 

teleworker resident in his own Member State has an employer or clients in another 

Member State the Rome Convention on the Law Applicable to Contractual Obligations of 

1980314 applies. Since in Boukhalfa the choice was between the law o f a Member State and 

a non-Community country the Court of Justice did not refer to the Rome Convention but

312 See paras. 15 and 6 o f  the Judgment in Boukhalfa, n. 311 above.
313 Ibid., para. 19.
314 [1980] OJ L266/1. The Rome Convention is a sequel to the Convention o f  Septem ber 27, 1968 on 
Jurisdiction and the Enforcement o f  the Judgments in Civil and C om m ercial Matters (the Brussels 
C onvention) [1978] OJ L 304/77. The matters involving Member States not yet ratified the Brussels 
C onvention and the Rome Convention are subject to Lugano Convention o f  16 Septem ber 1988 ( [1988] OJ 
L 3 19/9) w hich diverges little from the Brussels Convention. See further Plender, R., The E uropean C ontracts  
C onvention , Sw eet & M axw ell, 1991, at 5-29. See also Transhorder Teleworking. T ow ards the Form ulation  
an In ternational R esearch Agenda. D iscussion results o f  a jo in t m eeting o rg a n ised  by  the European  
F oundation  fo r  the Im provem ent o f  L iving and W orking C onditions a n d  the In ternational Labour 
O rganisation . Dublin, 14-15 January 1999, EF1LWC, 2000, at 15.
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that would be necessary in a dispute over the choice between the law of two or more 

Member States.

The Rome Convention establishes the general rule of freedom of choice of the 

applicable law. A contract shall be governed by the law chosen by the parties. The choice 

must be expressed or demonstrated with reasonable certainty by the terms of the contract 

or the circumstances of the case. By their choice, the parties can select the law applicable 

to the whole or only a part o f their contract.315 The applicable law can be changed at any 

time by the agreement between the parties.316 At the same time, the Rome Convention 

safeguards the interests of the employee providing that the choice of law made by the 

parties shall not result in depriving the employee of the protection afforded to him by the 

obligatory or mandatory rules of the law which would be applicable in the absence of 

choice.317

If the parties did not make any choice as far as the applicable law is concerned, the 

Rome Convention contains two options according to which the contract o f employment 

shall be governed: 1) by the law of the country in which the employee habitually carries 

out his work in performance of the contract, even if he is temporarily employed in another 

country, or 2) if  the employee does not habitually carry out his work in any one country, 

by the law of the country in which the place of business through which he is engaged is
318situated. Thus far the formula of the choice of law in Boukhalfa seems to break the 

mould of the Rome Convention which is easy to interpret as indicating that in the case of a 

teleworker who carries out his work from his own Member State the law o f that State 

should be applicable. However the Convention also provides that if  it appears from the 

circumstances as a whole that the contract is more closely connected with another country
T 1 0the contract shall be governed by the law of that country. It is this rule which is 

paralleled in Boukhalfa.

It seems that as regards the law of the contract, it should be taken into account that 

although the set of circumstances in Boukhalfa may be difficult to assimilate to that of a 

teleworker, the common denominator exists in the form of the intrinsic factor of close 

connection of the contract with the Member State other than that of the worker's Member 

State of residence which may be present in the contract of such nature.

315 A rticle 3 (1 ) o f  the Rome Convention.
316 A rticle 3 (2 ) o f  the Rome Convention.
317 A rticle 6 (1 ) o f  the Rome Convention.
318 A rticle 6 (2)(a)(b ) o f  the Rome Convention.
3,9 Ibid.
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It is submitted that Boukhalfa helps to establish a bridge between such important 

constructs as the choice of the law of an employment contract involving two or more 

Member States, on the one hand, and the Community link in the activities of a worker 

resident in his own Member State, on the other hand. It indicates that the determination of 

the law o f the employment contract on the basis of the close connection with another 

Member State constitutes a sufficient Community link and allows to bring the situation of a 

worker who carries out work from his own Member state within the ambit of Community 

law. However, the existence of the sufficient link with the law o f another Member State 

cannot automatically follow from the provisions of the Member States’ law or the contents 

of the contract but should be established on the basis of the analysis o f a bundle of factors 

present in the case, according to Article 6 of the Rome Convention including particular 

such issues governed by the law o f the contract as interpretation; performance; the 

consequences of breach, including the assessment of damages in so far as it is governed by 

rules of law; the various ways o f extinguishing obligations, and prescription and 

limitations of actions; the consequences of nullity of the contract.320 As a result, the Rome 

Convention and the Boukhalfa case provide a comprehensive frame of reference for 

analysis of cases involving teleworkers.

Analysis of the ruling in Carpenter as regards the Community element in the activity 

o f Union citizens resident in their own Member States would be incomplete without 

pointing out that stretching the notion of the Community link can be criticised for creating 

grounds for abuse. Nevertheless, it seems that the safeguards against this can be found in 

the previous case law o f the Court of Justice where internal situation was considered. 

Arguably, the most likely avenue of abuse -  the claim of a theoretical possibility of 

Community element in the activities of employed or self-employed persons on future 

occasions -  can be ruled out since it has been consistently held by the Court o f Justice that 

this does not establish a sufficient Community connection. The classical example of 

internal situation in Moser where a purely hypothetical prospect o f employment in 

another Member State was not sufficient to trigger Community law rights does not, 

however, shed light on more complex cases where Community element is potentially 

possible due to the nature of the economic activity in question or included as a clause in a 

contract, though not present at the material time. Nevertheless, there is a substantial body

320 A rticle 10 o f  the Rome Convention.
321 M oser, n. 265 above.
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of case-law which can be invoked in such situations. For instance, in Hoefner322 the Court 

of Justice clarified that in the case o f a dispute between German recruitment consultants 

and a German undertaking concerning the recruitment of a German national the fact that a 

contract concluded between the recruitment consultants and the undertaking included the 

theoretical possibility of seeking German candidates resident in other Member States or 

nationals of other Member States did not alter the conclusion that the situation in question 

was purely internal.323 Likewise, in Morias324 which concerned a Portuguese national 

employed by a driving school established in Portugal Advocate General Jacobs stressed 

that the theoretical possibility that Mr Morias could, on future occasions, have pupils 

coming from other Member States did not establish sufficient link with Community law in 

the absence of any restrictions on the provision of services to or by persons coming from
325other Member State in the present instance.'

Finally, the fact that in some cases concerning reverse discrimination the element of 

discrimination on the grounds of nationality was absent leads Bernard to the conclusion 

that the cases of reverse discrimination concern discrimination against free movers rather 

than discrimination on the grounds o f nationality. In a broader context it means that the 

free movement articles of the Treaty go beyond mere discrimination on grounds of
327nationality, whether direct or indirect.'

o •} o  ? 7 0

The examples o f Stanton " and Wolf and Dorchain ~ prove this idea in that in both 

cases the Court o f Justice found that the national legislation in question was not 

exclusively discriminatory against nationals of other Member States and, therefore, there 

was no discrimination on the grounds of nationality and, consequently, Art. 7 o f the Treaty 

might be dismissed from consideration.330 Nevertheless, Art. 52 EC was violated since the 

legislation had negative impact on those wishing to exercise a self-employed activity in 

Belgium while having a salaried activity elsewhere in the Community.

The question is whether this is dictated by logic of single market considerations i.e. the 

economic axis or it can be seen as an element of a broader approach to the status of

322 Case C -41/90 , K laus H oefner an d  Fritz E lser v M acrotron  GmbH, [1991] ECR 1-1979.
323 Ibid., paras. 37-39.
324 Case C -60/91 , C rim inal P roceedings A gainst Jose A ntonio B atista M orias, [1992 ECR 1-2085.
325 Ibid., para. 6.
326 See Bernard, N ., “Discrimination and Free M ovem ent in EC Law”, (1996) 45 ICLQ 82.
327 Ibid.
328 Case 143/87, Stanton, [1988] ECR 3877.
329 Joined C ases 154 and 155/87, W olf an d  Dorchain, [1988] ECR 3897.
330 For exam ple, para. 9 o f  Judgment in Stanton, n. 328 above.

117



Member State nationals as Union citizens free to exercise their rights regardless of 

residence.

It is submitted that on this line of the case-law Carpenter is not so much of a 

revolutionary case but rather one that reaffirms the broad interpretation of reverse 

discrimination cases where a Community element is present as precluded by Community 

law regardless o f discrimination on the grounds of nationality. The novelty o f this case in 

comparison with the previous ones is that the position of the Court of Justice was 

confirmed with respect to a situation where the element of discrimination on the grounds of 

nationality not only was hardly existent either with regard to the nationals o f other Member 

States but, moreover, they would be in a more favourable situation in similar 

circumstances.

Despite having originated in the pre-Maastricht concept of market citizenship, the very 

process of erosion of internal situation rule where it concerns free movement of persons 

can be seen as a movement in the direction o f full-bodied Union citizenship where Member 

State nationals get the right to rely on Community law against their own Member States in 

an ever wider spectrum of situations which mean departure from the initial narrow concept 

o f free movement limited to situations involving explicit transfer of residence or 

establishment into another Member State. However, as far as the whole spectrum of rights 

consequent on the right to free movement is concerned, has this process of erosion made 

Community law flexible enough to accommodate claims of Union citizens who carry out 

work-related activities from their own Member States? The next sub-section seeks the 

answer to this question, as it was raised in Carpenter, examining the part o f the ruling 

which establishes the link between Art. 49 EC and the fundamental right to family life.

3.3.3. The social dimension of Carpenter case and Union citizenship: a missed 

opportunity?

A. Applicability o f  Art. 18 EC in the case o f  lacunae in Community law governing 

free movement o f  persons.

In Carpenter the Court of Justice chose not to refer to the status o f the claimant as a 

Union citizen. Arguably, although a straightforward reason for such a decision is that no 

such question was referred to the Court of Justice, it is still important to analyse this aspect
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in order to pinpoint certain problems connected with the constitutional value of the Treaty 

provisions on Union citizenship.

The explanation why the Court of Justice is reluctant to refer to Art. 18 EC in cases 

involving a person who exercised his right to free movement under the free movement 

articles of the Treaty as opposed to the case of a person with an uncertain status331 is found 

in the current hierarchy of the Treaty provisions on free movement and residence. In 

Skanavi332 Advocate General Leger argued that Art. 8a (now Art. 18) EC was not 

applicable in that case for the same reasons as those which the Court had set out in its case 

law on the independent application of the general principles contained in the Treaty.333 

According to the Advocate General, the hierarchy of the Treaty provisions on free 

movement were as follows: “Article 8a relates to the right, for every citizen of the Union to 

move and reside freely within the territory of the Member States. The right of residence, 

however, necessarily flows from the specific right to establishment given effect by Article 

52 of the Treaty. Consequently, any rule that is incompatible with Article 52 is necessarily 

also incompatible with article 8a”.334

This point of view was maintained by the Court of Justice: “Article 8a of the Treaty 

which sets out generally the right of every citizen of Union to move and reside freely 

within the territory of the Member States, find its specific expression in Article 52 of the 

Treaty. Since the facts with which the main proceedings are concerned fall within the 

scope of the later provision it is not necessary to rule on the interpretation of article 8aT ' 

However, the above approach leaves out of consideration the possibility of a lacunae 

where, although the case falls within the scope Articles 39, 43 or 49 EC, neither of them 

nor the relevant secondary legislation govern the contested right consequent on the right to 

free movement for persons, and where such a right should be inferred from the principles 

and other rules o f Community law. In this connection, would not a reference to Union 

citizenship status of the claimant give added weight to his claim as substantiated at 

constitutional level?

Carpenter seems to provide a good example of such situation. Since in Carpenter the 

Court o f Justice comes to the conclusion that the activity under consideration falls within 

the panoply of Art. 59 EC, technically there is no need to refer to Art. 18 EC. However, the

331 For exam ple, M artinez Sala, n. 203 above.
332 Case 193/94, C rim inal P roceedings against Sofia Skanavi and  K onstantin  C hryssanthakopoulos, [1996] 
ECR 1-929 (hereinafter referred to as Skanavi).
333 Ibid., para. 20  o f  the Opinion..
334 Ibid., para. 21.
335 Ibid., para. 22.
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situation in this case is different from that in Skanavi for a simple reference to Community 

law on the freedom to provide services is not sufficient to ensure the rights of the claimant.

As it was discussed earlier in this section, the Court of Justice comes to the conclusion 

that Mr Carpenter has been exercising the right to provide services guaranteed by Art. 49 

EC. Thus, the legal frame of reference in Carpenter is formed by Art. 49 EC and Council 

Directive 73/148/EEC of 21 May 1973 on the abolition of restrictions on movement and 

residence within the Community for nationals of Member States with regard to
336establishment and the provision of services. However, the case reveals that this law, 

being created in a different set of socio-economic circumstances, does not cover the case of 

a self-employed person who carries out economic activity within the Community without 

transferring his residence to another Member State.

The Court of Justice specifically points at the limitations of Art. 1(1 )(a) and (b) of 

Council Directive 73/148/EEC: it applies only to cases where nationals of Member States 

leave their Member State of origin and move to another Member State in order to establish 

themselves there, or to provide services in that State, or to receive services there.337 The 

Court of Justice also stresses that the analysis of the Directive does not leave any doubts 

that such was the intention of the drafters. In particular. Art. 2(1) of the Directive speaks 

about the right o f the persons referred to in Art. 1 of the Directive to leave the territory of 

their own Member State; Art. 3 of the Directive secures the right of the persons referred to 

in Art. 1 to enter the territory of another Member State simply on production of a valid 

identity card or passport; Art. 4(1) guarantees the right of permanent residence to nationals 

o f other Member States who establish themselves within its territory; Art. 4(2) provides 

that the right o f residence for persons providing and receiving services shall be of equal 

duration with the period during which services are provided.

In fact, Council Directive 73/148/EEC is perfectly adequate as far as the protection of 

the right o f a migrant to establish his residence elsewhere in the Community is concerned. 

The problem of the right of a Union citizen to residence in his own Member State under 

circumstances where he/she has never left that State to exercise the right to free movement 

falls out o f the scope of Community law as a purely internal situation, and, in any case, 

would most probably be a subject-matter of Human Rights law as a case o f extradition of a 

national by his own country.338 However, as Carpenter shows, the kind of socio-economic

336 [1973] OJ L 172/14.
337 See para. 32 o f  the Judgment in C arpenter, n. 280 above.
338 See Art. 3 o f  Protocol 4, ECHR.
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model o f labour migration reflected in Council Directive 73/148/EEC is not 

comprehensive since it does not take into account the fact that the rights to unimpeded 

exercise of the right to provide services o f a Community self-employed resident in his own 

Member State may be, nevertheless, affected by the right to residence for their family 

members.

It is not surprising that a self-employed person resident in his own Member State 

whose activity falls within the scope of Art. 49 EC can claim, as it happens in Carpenter, 

that his rights should be in all respects of the same scope as those accorded to a self- 

employed person who moved to another Member State, including the right for his family 

members to join him in the Member State where he carries his activity. However, Directive 

73/148/EEC is only concerned with facilitation of labour migration which involves 

movement to another Member State and, as a consequence, accords the rights to the 

spouses of Community workers and the self-employed so that they can accompany them 

when they exercise, in the circumstances provided for by the Directive, the rights which 

they derive from the Treaty by moving to or residing in a Member State other that their 

Member State of origin. The Court of Justice can just confirm that, according to its 

objectives and the content. Directive 73/148/EEC does not govern the right o f residence of 

members of the family of a provider of services in his Member State of origin. However, 

the Court of Justice goes further than a mere acknowledgment of a lacunae in Community 

law and holds that such a right can and should be inferred from the principles or other rules 

o f Community law.339 Therefore, wherever secondary legislation appears to be dragging 

behind the developments in socio-economic concept o f free movement o f persons, the 

Court o f Justice seems to be prepared to remedy the gap by application o f a more flexible 

tool of interpretation o f free movement provisions of the Treaty.

In Carpenter the Court o f Justice is ready to draw a parallel between, on the one hand, 

the case of a person who has exercised the right to free movement by taking up economic 

activity in another Member State and transferred his residence there and, on the other hand, 

any person who carries out economic activity with Community element while remaining 

resident in his own Member State. The rationale behind this parallel seems to be that the 

socio-economic dimension in both cases has the same paramount characteristic: in either of 

them a Community worker or self-employed is not merely an economic actor but a

339 Para 35 and 36 o f  the Judgment in Carpenter, n. 280 above.
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member of a family, “the fundamental group of society”340, and that the interrelation 

between these two capacities should not be ignored in Community law regardless of the 

correlation between economic activity and residence anywhere within the Community.

Accordingly, even though Community law does not govern the right for the family 

members of a Community worker or self-employed to join him in his own Member State 

such a right can be inferred directly from the right to respect for family life embedded in 

Art. 8 of the Convention for Protection of Human Rights and Fundamental Freedoms of 4 

November 1950 that, according to Art. 6(2) EU, is protected in Community law.341 Art. 

49 EC should be read in the light of the fundamental right to respect for family life and 

interpreted as precluding a refusal by a Member State of origin of a provider of services 

established in that Member State whose activity involves a Community element, of the 

right to reside in its territory to that provider’s spouse, who is a national of a third
342country.

This ruling which clearly represents yet another step towards curtailing the rule of 

purely internal situation poses a number of questions. The first aspect concerns limitations 

of protection accorded by Community law to a Community worker or self-employed 

person (other than a frontier worker) resident in his own Member State in the light of 

dichotomy between his status as a Union citizen and an economic actor. The second aspect 

concerns the contradictions of Community intervention into immigration law of Member 

States in pursuit o f protection of a fundamental right to free movement for Union citizens 

resident in their own Member States.

B. The substantive aspect o f  Community protection o f  the right to family life in the 

case o f  a Union citizen resident in his own Member State.

It is necessary to state from the outset that the substantive side of the ruling in 

Carpenter is hard to question. Art. 8 (1) of the Convention for the protection of human 

Rights and Fundamental Freedoms of 4 November 1950 guarantees the right to respect for 

family life. On the one hand, it is a widely accepted opinion that the ECHR does not 

guarantee the right to family life in a particular country, but only an effective family life as

340 See the Preamble o f  the United N ations Convention on the Rights o f  the Child.
341 See para. 41 o f  the Judgment in Carpenter, n. 280 above.
342 Ibid., para. 46.
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such, no matter where.343 The European Court on Human Rights clearly expressed its 

position in Abdulaziz, Cabales and Balkandali v United Kingdom344 that “[t]he duty 

imposed by Article 8 cannot be considered as extending to a general obligation on the part 

of a Contracting State to respect the choice by married couples o f the country of their 

matrimonial residence and to accept the non-national spouses for settlement in that
* 345country .

Expulsion of a family member, which was the subject-matter in Carpenter, does not 

necessarily infringe the family life since in many cases family members may follow the 

expelled or extradited person. In this connection, Schermers stresses that private life will 

most likely be affected by expulsion or extradition but this is not necessarily in violation of 

Art. 8 ECHR.346

Moreover, Art. 8(2) ECHR permits, in principle, interference with private and family 

life if that is in accordance with the law and necessary in a democratic society in the 

interests of national security, public safety or the economic well-being of the country, for 

the prevention of disorder or crime, for the protection of health and morals, or for the 

protection of the rights and freedoms of others. The situation in Carpenter concerned this 

aspect too.

On the other hand, however, the position of the European Court of Human Rights is 

quite clear that where expulsion or extradition interferes with the right to respect for family 

life the application of derogations and escape-clauses of Art. 8 ECHR should be done in 

accordance with the requirements of paragraph 2 of Art. 8 ECHR, namely, the interference 

should be “in accordance with the law”, the interference should pursue a legitimate aim, 

and the measure should be “necessary in a democratic society”, that is justified by a 

pressing social need and, in particular, proportionate to the legitimate aim pursued.347

In this context, the Court of Justice did not have difficulty safely following the well- 

established case-law of the European Court of Human Rights as a basis for the analysis of 

the factual circumstances in Carpenter to determine that a fair balance was not struck

343 O vey, C., and White, R., Jacobs & White, The European C onvention  on H um an Rights. Oxford 
U niversity Press. 3rd ed., 2002, at 233.
344 A bdulaziz, C abales and  B alkandali v U nited  Kingdom , Judgment o f  28 May 1985, Series A, N o. 94; 
(1 9 8 5 )7  EHRR 471.
345 Ibid., at para 68.
346 See Schermers, H.G., “ Human Rights o f  A liens in Europe” in ?” in N euw ahl, N .A . and Rosas, A., The 
E uropean  Union an d  Human Rights, Kluwer Law International. 1995, at 126.
347 See D a lia  v F rance  judgm ent o f  19 February 1998, Reports o f  Judgments and D ecisions 1998-1, p.91, § 
52; M ehem i v France  judgm ent o f  26  September 1997, Reports 1997-V I, p. 1971, § 34; Boult i f  v 
S w irzerland, N o. 54273/00, § § 39, 4 1 -4 6 , ECHR 2001 -IX.
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between the competing legitimate interests of the Member State and its national, namely, 

the right of Mr Carpenter to respect for his family life and the right of the Member State to 

maintain public order and public safety, and that the measure applied to the claimant by the 

Member State was not proportionate to the objective pursued.348 Specifically, the decisive 

factors were first, the genuine nature of the marriage and true family life, and second, the 

evidence that since the initial violation of immigration rules in the form of overstaying 

there have been no complaints as regards behaviour of the claimant’s spouse that would 

give a reason to regard her as dangerous to public order or public safety.

Although, it is necessary to observe that the analysis of the circumstances in Carpenter 

by the Court of Justice is not as detailed and meticulous, and the range of criteria used to 

ascertain the balance of interests is not as broad compared to the case law o f the European 

Court of Human Rights349, it is most likely that the outcome in Carpenter would not be any 

different. The above mentioned evidence seems to be compelling enough which makes it 

quite unnecessary under the circumstances to examine, for example, the possibility for the 

spouses to move to the country of origin of the non-Community spouse.

C. Evolution o f  Community law in the domain o f  family issues: infusing economic 

membership with social meaning.

First of all, the ruling in Carpenter can be seen as another step in the process of 

increasing impact of Community law on family issues that has been observed since the late 

1960s. The first step in that direction was the grant of rights to the family members of 

migrant workers. The preamble to Regulation 1612/68 stated that free movement is a 

fundamental right “of workers and their families” and it requires that obstacles to the 

mobility of workers should be eliminated, in particular as regards “the worker’s right to be 

joined by his family” and “the conditions for the integration of that family into the host 

country” . That was followed by a Community family policy accompanied by Community's 

sex equality laws as well as the introduction of the first piece o f Community law 

concerning the field of family law, namely the recognition and enforcement of judgments
TSOrelating to divorce and the custody of joint children.

348 See para 44  o f  the Judgment in C arpenter, n. 280 above.
349 See B o u ltif  v Sw irzerland, § 48, note 347 above. See also Ezzouhdi v France, N o. 4 7 1 6 0 /9 9 , § 34, ECHR 
2 0 0 1-; B oughli v France, 34374, § 48, ECHR 1999-111.
350 Council Regulation N o 1347/2000 o f  May 29, 2000 [2000] OJ L I6 0 /19.

124



Another dimension in which Community law has developed its scope as regards family 

is fundamental human rights. Art. 6(1) EU (formerly Art. F EU) states that the Union is 

founded on the principles of liberty, democracy, respect for human rights and fundamental 

freedoms, and the rule of law, principles which are common to the Member States.351 More 

specifically Art. 6(2) EU provides that the Union shall respect fundamental rights, as 

guaranteed by the European Convention for the Protection of Human Rights and 

Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the 

constitutional traditions common to the Member States, as general principles of 

Community law.

As far as family rights are concerned, Art. 6(2) EU opened a way for Community level 

o f protection secured by the jurisdiction of the Court of Justice352, at least in relation to 

subject matters coming within the ambit of Community law353, of the right guaranteed in 

Art. 8(1) ECHR to respect for everyone’s private and family life which is aimed at 

protection of the physical framework o f personal life, i.e. protection of the family from 

separation, and its inner life.334

However the constitutional value of fundamental human rights in the status of union 

citizens has remained somehow conceptually diluted by the fact that despite proposals

351 See also sem inal case law marking the initial stages o f  Community concern with fundamental human 
rights, in particular. Case 29 /69 , Stauder  v Vim, [1969] ECR 419; Case 4 /73 , N o ld  v C om m ission, [1974] 
ECR 491; Case 175/73, Union Syndicate, M assa an d  K ortner  v Council, [ 1974] ECR 917; Case 130/75 Prais 
v Council, [1976] ECR 1589; Case 149/77, D efrenne v Sabena (No2), [1978] ECR 1365; Case 44 /79 , H auer 
v L an d  R heinland-Pfalz, [1979] ECR 3727; Case 136/79, N ational P anasonic  v C om m ission, [1980] ECR 
2033; C ase 139/79, M aizena G m bH  v C ouncil, [1980] ECR 3393; Case 165/82, C om ission  v U nited  
K ingdom , [1983] ECR 3431; Case 249/83 , H oeckx  v O penbaar Centrum voor M aatschappelijk  Welzijn, 
K alm thout, [1985] ECR 973; Joined Cases 97-99/87, D ow  C hem ical Iberica  an d  O thers  v C om ission , [1989] 
ECR 3165  and 3185; Case C -100/88, O yow e an d  Traore  v Comm ission, [1989] ECR 4285 . On the detailed 
analysis o f  the history o f  developm ent o f  Community protection o f  human rights in the Com m unity, which 
stretches beyond the scope o f  this thesis, see N euw ahl, N .A ., “The Treaty on European Union: A Step  
Forward in the Protection o f  Human Rights?'’ in N euw ahl, N .A . and Rosas, A ., The European Union and  
Hum an Rights, Kluwer Law International. 1995, at 1-22. See also Jacobs, F.G., “European Community Law  
and the European Convention on Human Rights”, in Curtin, D., and Heukels, T„ (eds.) Institutional 
D ynam ics o f  E uropean Integration. E says in H onour o f  H enry G. Scgerm ers. Vol. II., Martinus N ujhoff 
Publishers. 1994, at 561-571.
352 See O ’Leary, S., “A spects o f  the Relationship Betw een Community law and National Law”, in Neuwahl, 
N .A . and Rosas, A ., The European Union an d  Human Rights, Kluwer Law International. 1995, at 43-45.
353 Art. 46(d ) EU (formerly Art. L) establishes that the provisions o f  the Treaty establishing the European 
C om m unity, the Treaty establishing the European Coal and steel Community and the treaty establishing the 
European A tom ic Energy Community concerning the powers o f  the Court o f  Justice o f  the European 
C om m unities and the exercise o f  those powers shall apply to Article 6 (2 ) only with regard to action o f  the 
institutions, insofar as the Court has jurisdiction under the Treaties establishing the European C om m unities 
and under the EU Treaty.
354 On the detailed analysis o f  the scope o f  protection o f  fam ily life in the ECHR see further Fawcett, J.E.S., 
The A pp lica tion  o f  the European Convention on Human Rights, Clarendon Press, 1987, at 211.
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from both the European Parliament and the Commission355 the principles of protection of 

and respect for fundamental rights were not included as a part of citizenship provisions of 

the Treaty.

What can be interpreted as a move towards creation of a coherent and comprehensive 

constitutional concept of Union citizenship within which fundamental human rights are 

visibly entwined with other fundamental rights enjoyed by Union citizens is recent 

enshrinement of the fundamental human right to family life within a catalogue of 

fundamental rights of Union citizens with the adoption of the Charter o f the Fundamental 

Rights of the European Union in December 2000. Art. 7 of the Charter is based on Art. 8 

o f ECHR and provides that "‘Everyone has the right to respect for his or her private and 

family life, home, and communications” whereas Art. 33(1) states that “ [t]he family shall 

enjoy legal, economic, and social protection”.

This step is rather significant as a political statement indicating maturity o f the social 

aspect of Union citizenship status that has long been urged by academics. For example, 

Lenaerts argued that fundamental human rights should form the nucleus o f the Community 

catalogue of fundamental rights composed in addition to the general principles of law, 

fundamental rights related to the status of a Union citizen and “aspirational” fundamental 

rights (social and economic rights, cultural and educational rights, environmental rights, 

etc.).356 Now that such a catalogue exists in the form of the Charter there are, nevertheless 

several questions as to whether it brought more harmony and coherence into the gamut of 

various kinds o f fundamental rights, or any broadening of Community competence in 

protection of fundamental human rights than it was before its adoption.

The legal status of the Charter as a solemn proclamation rather than as a legally binding 

part o f the Union treaties makes its impact onto the Community protection of fundamental 

rights rather limited if  not doubtful at present. For example, Advocate General Tizzano 

pointed out that the Charter lacks a genuine legislative scope and merely includes 

statements which appear in large measure to reaffirm rights which are enshrined in other 

instruments.357 As a result, the prediction is that the Court of Justice will chose to have 

recourse to other international human rights treaties and rely on the mechanism of human

355 See U nion C itizenship. Contributions o f  the C om m ission to the Intergovernmental C onferences, SEC (91) 
500, Supplem ent 2 /91 , Bull. EC. See also Bindi Report on Union Citizenship, PE D oc. A -3 0 139/91, 23 May 
1991.
356 See Lenaerts, K., “Fundamental Rights to be Included in a Community C atalogue”, (1991 ) 16 ELRev., 
367.
357 See Opinion o f  A dvocate General Tizzano in Case C -173/99, BEC TU  v Secretary> o f  S ta te  f o r  Trade and  
Industry, February 8, 2001.
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• TCO
rights protection embedded in Art. 6 (2) EU. Indeed, the pessimistic appraisal of the 

Charter as merely serving no other purpose than raising awareness among Union citizens 

about the spectrum of rights protected to date within Community order is not unreasonable 

given the wording of its preamble.359 Nonetheless, the commentators agree that, despite not 

being a proper tool for constitutional review until it is incorporated into the Treaty360, the 

legal effect of the Charter can be significant as an aid to interpretation of Community 

law.361 There have already been attempts by the Advocates General to refer to the Charter 

for that purpose. However, except one instance of reference by the Court of First 

Instance indicating potential readiness of the Court to use the Charter363, the Court of 

Justice has been reluctant to employ the Charter in its judgments. In Carpenter there is no 

reference to either the Charter or Union citizenship provisions of the Treaty even as a 

“supportive evidence o f the Community’s commitment to human rights protection”364 

irrespective of the fact that the subject matter of the case invites such a reference.

However, the discussion over the potential and actual role of the Charter in protection 

o f fundamental right to family life in Community law may divert the attention of an analyst 

in the wrong direction. The main problem that seems to plague the judgments of the Court 

of Justice where the fundamental right to free movement intersects with fundamental 

human rights has never been about the applicable source of law that would provide the best 

possible protection for Union citizens. After all, it is well accepted by the commentators 

that after Masstricht Community protection of fundamental human rights was 

unequivocally secured365. The topicality has long shifted in another direction, namely, “it is

358 See Betten, L., “The EU Charter on Fundamental Rights: a Trojan Horse or a M ouse?” (2001) 17/2 
1JCLL1R. 151, at 157-158 (hereinafter referred to as ‘B etten’).
359 Lenaerts, K., and de Smijter, E., “A ’’Bill o f  Rights” for the European U nion” (20 0 1 ) 38 CM LR, 273, at 
290. Hereinafter referred to as ‘ Lenaerts & de Smijter’.
360 Ibid.,
361 See M cG lynn, C., “Fam ilies and the European Union Charter o f  Fundamental Rights: Progressive Change 
or Entrenching the Status Q uo” (2002) 26(6), E.L.Rev., 582. See also Lenaerts & de Smijter, n. 358 above, at 
299 , and Betten, n. 358 above, at 163.
362 See Opinion o f  A dvocate General Tizzano in Case C -173/99, B EC TU  v S ecre ta ry  o f  S ta te  f o r  Trade and  
Industry, [2001] ECR 1-4881 and Opinion o f  A dvocate General M ischo in C ases C -122/99 and 125/99, D. v 
C ouncil, [2001] ECR 1-4319.
363 See Case T -l 12/98, M annesm annrohen-W erke A G  v C om m ission o f  the E uropean Com m unities, [2001] 
ECR 11-729.
364 Betten, n. 358 above , at 158.
365 See Krogsgaard, L.B., “Fundamental Rights in the European Community After M aastricht”, (1993) 1 
LIEI, 99, at 108-110.
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in determining the limits of Community competence that the ECJ is and will increasingly 

be confronted with major difficulties”.366

The rationale behind the above limitations of formulas in Community provisions 

concerning protection of fundamental human rights has been from the very beginning “a 

reluctance on the part of the Member States to facilitate or admit future extensive 

interpretations o f Community law and Member State obligations, under the guise of the 

mandate of the ECJ to protect fundamental rights”.367 Therefore, delimitation of 

Community competence in protection of fundamental human rights is a highly sensitive 

political issue which should be taken in consideration in the analysis o f Community 

protection of the right to family life for partial migrants who remain resident in their own 

Member States while carrying out economic activity elsewhere in the Community in 

general and the specific case of Carpenter where the question of purely internal situation 

has been raised in the proceedings.

D. Effect o f  overlapping legal orders on justification o f  Community protection o f  

the rights o f  Union citizens resident in their own Member States.

Since the present state of integration is such that the Community legal order is 

characterised by a distribution of powers between the Community and the Member States 

and by intertwining legal orders, the delicate balance is to be achieved so that the Member 

States accept the supremacy of the legal order to which they have bound themselves and 

that the Community institutions, the ECJ included, keep their actions within the limits of
-> sO

their legitimate competence.

Within this framework, Community protection of fundamental rights, as it has always 

been stressed in the case law of the Court of Justice, is limited by the “framework of the 

structure and objectives of the Community”. It is also explicitly stated in SPUC v

366 O ’Leary, S., “A spects o f  the Relationship Between Community law and National Law”, in Neuwahl, N .A. 
and Rosas, A ., The E uropean Union and  Human Rights, Kluwer Law International. 1995, at 30, hereinafter 
referred to as ‘O ’Leary’.
367 Ibid., at 43 and 44. See also W eiler, W., “N either Unity N or Three Pillars -  The Trinity Structure o f  the 
Treaty on European U nion” in Monar, J., Ungerer, W ., and W essels, W ., (eds.) The M aastrich t Treaty on 
E uropean  Union: Legal C om plexity and  P o litica l D ynam ic: Proceedings o f  an In terd iscip linary Colloquium  
O rg a n ised  by  the C o llege  o f  Europe, Bruge, an d  the Institut fu r  E uropaische Politic, Bonn, Peter Lang 
Publishing. 1993, at 51 and 55.
368 See O ’Leary, n. 366 above, at 30.
369 Case 11/70, Internationale H andelsgesellschaft, [1970] ECR 1135, at para. 4. S ee a lso  Case 4 /73 , Nold, 
[1974] ECR 491 , at para 13 and Case 44 /79 , Hauer, [1979] ECR 3727, at para. 15.
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Grogan370 and Cinetheque371 that “ ...although it is the duty o f the Court to ensure 

observance of fundamental rights in the field of Community law, it has no power to 

examine the compatibility with the European Convention on Human Rights o f national
^72

legislation lying outside the scope of Community law.”'

It is interesting, that stricto sensu the situation in Carpenter could be said to fit within 

the logic of SPUC  v Grogan and Cinetheque given the lacunae in Council Directive 

73/148/EEC concerning the position of Community self-employed who have not 

transferred their residence in another Member State in the course of exercise of the right to 

free movement of services. It would be in line with the conclusion of the Court of Justice 

reached in Carpenter that the drafters of the Directive did not intend to embrace this
'Xl'Xcategory o f the self-employed to suggest that the Member State was not implementing a 

positive disposition of Community law and, therefore, the preference should be given to 

the Member State's jurisdiction on the matter. This by no means would be to the detriment 

of the legitimate interests of the claimant since in the case o f non-applicability of 

Community law the protection of human rights is ensured by means of international and 

national instruments. These instruments not only provide binding standards under 

Community law in so far as they build up general principles, but also they directly bind 

Member States' authorities acting alone as well as within the framework of 

intergovernmental co-operation.374

Nevertheless, it is also well established in a line of judgments by the Court of Justice 

that fundamental rights may be invoked under Community law in the absence of 

Community acts.375 The position of the Court of Justice in Carpenter seems to stem from 

this case law being quite bold in that the only issue relevant to the discussion over 

jurisdiction is whether the claimant has exercised his right to free movement. Once this 

fact has been established the topic of overlapping jurisdiction is exhausted.

370 Case C -159/90, S P U C \  Grogan, [1991] ECR 1-4685 (hereinafter referred to a s 'G ro g a n ’).
371 C ases 60 & 61/84 , Cinetheque SA v F ederation N ationale des C inem as F ranqais, [1985] ECR 2605, 
hereinafter referred to as ‘C inetheque ’.
372 Ibid., at para. 31.
373 See paras. 34-36  o f  the Judgment in C arpenter, n. 280  above .
374 See Gaja, G., “The Protection o f  Human Rights under the Maastricht Treaty”, in Curtin, D ., and Heukeis, 
T., (eds. ) Institu tional D ynam ics o f  E uropean Integration. Esays in H onour o f  H enry G. Scgerm ers. Vol. II., 
Martinus N u jh off Publishers. 1994, at 558 and 559.
373 S ee Cinetheque, n. 371 above, para 26; Case 12/86, Demirel, [1987] ECR 3719 , para 28; Case 5/88, 
Wachauf, [[1989]E C R  2609, para. 19; Case C -260/89, ERT [1991] ECR 1-2925, para. 42.
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This makes the ruling in Carpenter a likely target for the criticism of those authors who
1 7  s

see such practice as an ‘offensive use of human rights’ and accuse the Court o f Justice of 

double standards where human rights are subordinated to and have to be interpreted in the 

light of Community objectives , as in W achauf11, when Community provision are 

examined, whereas when the acts o f Member States come under scrutiny they are expected 

to be in full compliance with human rights in order to pass the test o f acceptance, as in
'f7"378 i  379  380E R r  and R v Kirk  cases, despite the fact that in some cases the decisions of the

l O j

Court of Justice appear to be arbitrary.' Thus, the protection o f human rights is simply 

used by the Court of Justice as a tool of broadening and deepening Community 

intervention and encroaching on Member States sovereignty. Although such a particularly 

harsh statement has been dismissed by critiques as not convincing due to methodological 

flaws , it does not devoid analysis or critique of the position of the Court o f Justice as to 

the limits of Community intervention in cases involving reverse discrimination by Member 

States in respect of their own nationals, who happen to exercise their right to free 

movement elsewhere in the Community without transfer of their residence when it comes 

to protection of their human rights, o f its validity in principle. It is particularly relevant in 

cases involving the interface o f Community and member States’ competence.

In this connection, one of the notable consequences of the judgment in Carpenter is 

pushing the limits of Community competence as far as the immigration policy of Member 

States is concerned. Although this case has no direct effect as to the citizenship status of 

third-country family members of a Union citizen either at national or Union level, 

nevertheless, it definitely broadens the scope of the Community rules on movement of 

third-country nationals. At present the rights of third-country nationals derived under 

Community law are rather limited to a number of situations concerning intra-Community 

movement o f family members of Community workers and self-employed. The right to be 

accompanied or joined by the family is conferred on Union citizens who establish

376 S ee C oppel, J., and O ’N eill, A ., “The European Court o f  Justice: Taking Rights Seriously?” (1992) 29, 
CM LR, 669 , at 673-681 .
377 See para 18 o f  the Judgment, note 375 above.
378 See n. 375 above.
379 C ase 63 /83 , R v K irk  [1984] ECR 2689.
380 See G rogan , n. 370 above.
381 See C oppel, J., and O ’N eill, A., above note 101, at 684-689. Cf., W eiler, J.H.H., and Lockhart, N.J.S., 
““Taking Rights Seriously” Seriously: The European Court and Its Fundamental Rights Jurisprudence -  Part 
I” (1 9 9 5 ) 32 CMLR, 51-94, hereinafter referred to as ‘W eiler & Lockhart I’, and W eiler, J.H.H., and 
Lockhart, N .J.S ., ““Taking Rights Seriously” Seriously: The European Court and Its Fundamental Rights 
Jurisprudence -  Part II” (1995) 32, CMLR, 579-627 , hereinafter referred to as ‘W eiler &Lockhart II’.
382 See W eiler & Lockhart I, n. 381 above at 54 -56; W eiler & Lockhart II, n. 381 above, at 580.
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themselves in another Member State to exercise a gainful activity in a capacity of an
383 384employed or self-employed . The family members retain the right to reside in the host 

Member State on certain conditions if the Union citizen has ceased working.385 In addition, 

the right to family reunification is enjoyed by Union citizens other than employed or self- 

employed provided they meet the conditions imposed by Directive 90/364/EEC and 

Directive 90/365/EEC. Community law also provides for the right for students to be 

accompanied or joined by their spouse and dependent children under the conditions 

established in Directive 93/96/EEC of 29.10.1993. The situation o f a Union citizen who 

has exercised his right to free movement beyond the framework o f intra-Community 

movement is not embraced by this Community law. According to Carpenter, this appears 

to be a lacunae which is to be remedied by the case-law of the Court of Justice. Thus, 

Carpenter seems to go further than the present Community law and, effectively, interpret 

the right to be accompanied or joined by the family as allowing a third country national to 

obtain the right to enter the territory of a Member State and reside there beyond the 

framework of intra-Community movement with intention to establish residence in another 

Member State.

However, a more radical approach is to eliminate differences between various 

categories o f Union citizens so that they could enjoy the right to family reunification on 

equal basis. The most recent development in this direction has taken place in the form of a 

proposed Council Directive386. Interestingly, neither the first nor the amended draft of the 

proposed Directive accommodate the situation of a Union citizen who has exercised the 

right to free movement in a capacity of an employed or self-employed person while 

remaining resident in the Member State of origin. The reason for this omission is that the 

proposal is focused on the disparity between the Community regulation o f the rights of 

economically active and economically passive Union citizens. It is predicated upon the 

regulation of the rights to family reunification of economically active persons by Council 

Directive 73/148/EEC without taking into account its flaws revealed in Carpenter. In this

38’ Regulation N o  1612/68.
384 D irective 7 3 /148/EEC.
385 Regulation N o 1251/70 o f  29  June 1970 (OJ L 142, 30 .6 .1970, at 24 ) and D irective 75/34/E EC  o f  17 
D ecem ber 1974 [1975] OJ L 14/28.
386 Proposal for a Council D irective on the right to fam ily reunification o f  1 D ecem ber 1999. COM (1999) 
638  final. See also Amended proposal for a Council D irective on the right to fam ily reunification o f  2 May 
2002 . COM  (2002) 225 final. See also B oeles, P., “Directive on Family Reunification: Are the D ilem m as 
R esolved?” (2001) 3 European Journal o f  Migration and Law, 61-71.
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context the significance of the judgment in Carpenter in terms of protection of the rights of 

partial migrants and their family members is even greater.

However, it would be wrong to draw a conclusion that Carpenter unequivocally 

indicates acceleration o f the long going process of broadening Community competence in 

the domain of protection of fundamental human rights. On the contrary, commentators 

point out that at the legislative level there is an emerging reluctance to extend Community 

protection of fundamental rights beyond situations closely linked to the European Union 

where the Member States have little or no autonomy.387 Indeed, the wording of Art. 51 of 

the European Union Charter of Fundamental Rights defines the scope of application of the 

Charter narrowly i.e. only when Member States are implementing Union law which 

contradicts a broad definition developed in the case law of the Court o f Justice stretching 

to any case where Member States act within the scope of Community law.388 Although 

this does not mean that after adoption o f the Charter the preceding case law ceases to be 

good law (after all, the Charter has not yet become a legally binding document) the choice 

of wording by the drafters o f the Charter serves as a reminder of the political sensitivity of 

the issue and the opposition of the Member States to further expansion of Community 

intervention into their sovereignty.

As far as the legislative avenue is concerned, the issue proved to be of a sensitive 

political nature taking into account how adamant the Member States have been to preserve 

the direct relationship between them and their nationals and to prevent any encroachment 

of the Community onto their competence in the issues of that relationship as much as 

possible, as it was demonstrated throughout negotiations of the Maastricht Treaty.389

In particular, this is relevant in the context of cases where the right to family life is 

under scrutiny with respect to family members of a Union citizen who are third country 

nationals , bearing in mind that Community law does not contain any specific rules on the 

admission of aliens, expulsion or extradition which fall within the domain of national rules

387 See D e Burca, G., “The Drafting o f  the European Union Charter o f  Fundamental R ights”, (2001) 26  
E.L.R ev., 126, at 137.
388 See ERT, n. 375 above and Case C -368/95, Fam iliapress, [1997] ECR 1-3689.
389 See Laursen, F., “Denmark and European Political U nion” in Laursen, F., and Vanhoonaker, S., (eds.), 
The In tergovernm ental C onference on P o litica l Union, Martinus N ijh o ff Publishers, 1992, at 63-78; 
O ’Leary, S., E uropean C itizenshipf. The O ptions fo r  Reform, at 45; Evans, A. C., “U nion C itizenship and the 
Equality Principle” in Antola, E., and Rosas, A ., (eds), A C itizen s’ Europe. In Search  o f  a  N ew  L egal Order, 
Sage, 1995, at 85-112.
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which normally implies applicability of the jurisdiction of the European Court o f Human 

Rights.390

At present third-country nationals are to be dealt with under the title of emerging EU 

Immigration Policy. In its Resolution on Union Citizenship391 the European Parliament 

proposed a common definition of the notion of persons resident in the Union, including 

third-country nationals, which would be adopted by the Council acting unanimously on the 

proposal from the Commission and with the approval from the European Parliament. The 

criteria for admitting resident aliens to economic and professional activities in the Union as 

a whole would be defined. The proposal envisaged equal treatment for both Union citizens 

and resident third-country nationals. The latter would be granted the right to move and 

reside freely throughout the Union and to exercise any professional or economic or any 

other lawful activity under the same rules as Union citizens.

Later Council resolution of 4 March 1996 on the status of third-country nationals
• 392residing on a long-term basis in the Member States set out such principles as granting 

long term residents of non-EU nationality residence permits for long periods, limiting the 

possibility for them to be expelled, equality of treatment with regard to working 

conditions, trade union membership, public housing, emergency health care, compulsory 

school education, social security and non-contributory benefits.

However, any steps towards delegation of control over immigration issues to the 

Community meet little enthusiasm in the Member States which is obvious from the 

cautious form in which the Community institutions approach the issue of the rights of third 

country nationals resident in the Union. Little progress has been made in terms of putting 

ambitious proposals of Resolution on Citizenship into practice or give the Resolution of 4 

March 1996 a status of a legally binding document.

Despite optimistic expectations in the wake of the IGC the new provisions of the 

Treaty show that the possibility of direct attribution of Union citizenship to resident third- 

country nationals is at present a wishful thinking for the pinnacle o f the changes in the 

area under consideration is the incorporation of Schengen acquis which is based on

390 S ee Schermers, H.G., “Human Rights o f  A liens in Europe”, in N euw ahl, N .A . and Rosas, A ., The 
E uropean  Union an d  Human Rights, Kluwer Law International. 1995, at 119-131.
391 R esolution o f  the European Parliament o f  21 N ovem ber 1991 on Union C itizenship [1991] OJ C 326/205. 
See also European Parliament Resolution on the 1996 Intergovernmental C onference adopted on 13 March 
1996, A gence Europe -  Europe Docum ents, N o. 1982, 13/4/1996
392 Council Resolution o f  4  March 1996 on the status o f  third-country nationals residing on a long-term basis 
in the M ember States [1996] OJ C 80/2.
393 On the history o f  negotiations on Schengen Agreement on the gradual abolition o f  controls at the 
com m on frontiers o f  14 June 1985 and the Convention o f  19 Lune 1990 applying the Schengen Agreement
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distinction between the status of Union citizens and aliens defined in the Convention 

implementing the Schengen Agreement of 15 June 1985 as persons other than nationals of 

a Member State of the European Communities.394

The very fact that the focal point o f the new arrangements is integration of Schengen 

Agreement and the implementing Convention into the legal framework of the European 

Union means that the issue o f the basis of Union citizenship attribution as a novel inclusive 

paradigm of membership in the Union was not on the agenda. On the contrary, the Treaty 

has become imbued with the Schengen economic incentive o f facilitation of the Single 

European Market viewed in a narrow sense i.e. abolition of internal border controls which 

is, however, not accompanied by the change of resident third-country nationals’ status and, 

therefore, requires compensatory measures ‘ such as harmonization of regulations 

governing the exercise of checks at the external frontiers, the improvement o f international 

co-operation at the level of the police and the judiciary, the harmonization of visa and 

immigration policies and of legislation on the control of illicit traffic in narcotic drugs and 

firearms, and the transfer o f checks on transport of goods from borders to the interior of the 

country. As D’Oliveira observes , the only reason why the issue of third-country 

nationals comes into focus is because it is entwined with a quite different agenda of the 

Union -  the internal market defined as an area without internal frontiers in which the
1Q7freedom of movement of persons is ensured. Consequently, the paradox that was 

inherent in Schengen Agreement and has been inherited within the EU framework is what 

McMahon defines as im balance between the Member States’ desire to achieve an internal 

market and each Member State’s claim to the sovereign power to regulate the influx of
, 398persons .

The above dilemma is clearly visible when the provisions of Article 62( 1) EC and the 

rest of Title IV, particularly Art 61 EC which outlines the objectives of Community

see Schutte, J.J.E., “Schengen: Its M eaning for the Free M ovem ent o f  Persons in Europe” (1991 ) CMLR 28, 
549  and O ’K eeffe, D ., “The Schengen Convention : A Suitable Model for European Integration?” (1991) 
Y EL 185.
394 See also Schutte, J.J.E., “Schengen: Its M eaning for the Free M ovem ent o f  Persons in Europe” (1991) 
C M LR 28 , 549 , at 552-554.
395 See O ’K eeffe, D., “The Schengen Convention : A Suitable Model for European Integration?” (1991) YEL  
185, at 186; Hailbronner, K., Thierry, C., “Schengen II and Dublin, Responcibility for A sylum  A pplications 
in Europe” ((1997 ) CMLR 34, 957-982; Woltjer, A., “Schengen: The Way o f  N o Return?” (1995) Masstricht 
Journal 2 , 256-278; Schutte, J. J. E., “Schengen: Its M eaning for the Free M ovem ent o f  Persons in Europe” 
(1 9 9 1 ) CM LR 28 , 549, at 554-562.
396 S ee D ’Oliveira, J., “Expanding External and Shrinking Internal Borders: Europe’s D efence M echanisms 
in the Area o f  Free M ovem ent, Imigration and A sylum ” in O ’Keeffe, D., and T w om ey (eds.) L egal Issues o f  
the M aastrich t Treaty, Chancery Law Publishing, 1994, at 266-267.
397 Art. 14 EC.
398 M cM ahon, R., “Maastricht’s Third Pillar: Load-Bearing or Purely D ecorative?” (1995 ) LIEI 1, 51, at 56.
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policies to be developed under this Title. Whereas Art. 62(1) EC confirms that with 

reference to Art. 14 EC the absence of any controls applies to all persons, be they citizens 

o f the Union or third-country nationals, the wording of paragraphs (a) and (b) of Art. 61 

EC manifests subordinate and restrictive character of Community policies when it 

concerns the latter category o f persons.

After incorporation of Schengen acquis into the framework o f the European Union the 

questions of admission and free circulation of third-country nationals border controls and 

other compensatory measures are allocated to the Title IV ‘Visas, asylum, immigration and 

other policies related to free movement of persons’ of EC Treaty and Title VI ‘Provisions 

on police and judicial co-operation in criminal matters’ in TEU.

Measures on immigration policy are dealt with in Art 63(3) EC which requires that 

these should be adopted by the Council within the following areas:

(a) conditions of entry and residence, and standards on procedures for the issue by 

Member States o f long-term visas and residence permits, including those for the 

purpose of family reunion,

(b) Illegal immigration and illegal residence, including repatriation o f illegal residents. 

Measures defining the rights and conditions under which nationals o f third countries who 

are legally resident in a Member State may reside in other Member States are to be adopted 

by the Council under Art. 63(4) EC which can potentially mean certain approximation of 

third-country nationals’ status to that of Union citizens with regard to the right to free 

movement within the Union and rights consequent on that. In addition, Title IV provides 

for the freedom of third-country nationals to travel within the territory of the Member 

States during a period of no more than three months (Art. 62(3) EC). Provisions of these 

two articles may be seen as a basis for a two-stage process of possible gradual widening 

the scope o f the right o f third-country nationals to move and reside in the Union. The 

priority is given to the restricted right of third-country nationals to travel measures on 

which are to be adopted by the Council within a period of five years after the entry into 

force of the Treaty of Amsterdam whereas measures to be adopted pursuant to points 3(a) 

and 4 o f Article 63 are not subject to the time-limit.

However, the question whether a coherent Community policy on admission of third- 

country nationals and their rights throughout their stay within the borders of the Union is 

possible under Title IV of EC Treaty is open. Some academics insist that Community lacks
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exclusive competence over immigration.399 Indeed, although compared with the pre- 

Amsterdam state of affairs immigration and asylum matters have been transferred from 

the realm of intergovernmental co-operation of Schengen Agreement and the Third Pillar ( 

former Title VI ‘Co-operation in the fields of Justice and Home Affairs’) into the First 

Pillar, communitarisation is offset by a number of cases where the Community competence 

is either diluted or limited. Firstly, Member States are authorised to use the method of 

‘closer cooperation’ with respect to the Schengen acquis conducted within the institutional 

and legal framework of the European Union and with respect to the relevant provisions of 

the Treaty on European Union and of the Treaty establishing the European Community400 

making use of general provisions of Articles 43 to 45 of Title VII TEU as well as Art 11 

EC and Art 40 TEU which are applicable to cases arising under Title IV and Title VI 

respectively. The aim o f this method is to develop closer links between Member States in 

specific areas without involvement of all Member States. The assessment o f the impact of 

closer co-operation on the development of Community immigration policy belongs to the 

domain of relativity. On the one hand, it can be seen as a positive step if  based on the 

argument that even a minimal move forward is better than nothing given the 

aforementioned antagonisms between Member States and Community as regards the 

competence division. Where agreement on Community action is not feasible closer co

operation, or flexibility, provides a handy constitutionalized mechanism which Member 

States can employ to create different degrees of integration and move at different speeds 

especially in certain areas such as opt-outs or in legal vacuum where a Community action 

is envisaged in the Treaty but without setting a time-limit as in Art 63(4)EC. On the other 

hand this mechanism is rightly criticised for its ramifications such as reaching agreements 

on the substantive and procedural lowest common denominator, lengthy ratification 

procedures, a lack o f democratic control, multiplication of decision making bodies leading 

to administrative inefficiency, duplication of work and reduction o f transparency, and 

finally, weakening the process of integration as a result of Member States bypassing the 

Community structure.401

An explicit limitation is found in Art 64(1) EC which states that Title IV shall not 

affect the exercise o f the responsibilities incumbent upon Member States with regard to the

399 See Heilbronner, K., “European Immigration and A sylum  Law After the Amsterdam Treaty” (1998) 
CM LR 35 , 1047. See also Peers, S., E U  Justice an d  Hom e Affairs Law, Longman, 2000 , at 101.
400 Art. 1 o f  the Protocol integrating the Schengen acquis  into the framework o f  the European Union annexed 
to the Treaty on European Union and to the Treaty establishing the European Com m unity.
401 See Sim pson, G., “Asylum  and Immigration in the European Union After the Treaty o f  Amsterdam” 
(1 9 9 9 ) European Public Law 5/1, 91, at 113-118, hereinafter referred to as ‘S im pson’.
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maintenance of law and order and the safeguarding of internal security. The second 

paragraph of Art 64 which gives the Council powers to act without prejudice to the above 

rule in the event of emergency situation characterised by sudden inflow of third country 

nationals seems, in fact, to serve the same aim of securing interests of Member States and 

can hardly be used against the will o f an Individual Member State.

The procedural concept applicable to Title IV also may be an impediment in building 

the Community body of law on third-country nationals. Art 67(1) EC establishes the 

unanimity of voting for the transitional period of five years following the entry into force 

o f the Treaty o f Amsterdam. The possibility of change to the qualified majority procedure 

is dependent on the action o f the Council which, after this period, may take a decision with 

a view to making all parts of the areas covered by Title IV subject to the procedure 

referred to in Art 251 EC (Art. 67(2) EC). The derogation from this rule is provided for 

establishing the list o f third countries whose nationals must be in possession of visas when 

crossing the external borders and those whose nationals are exempt from that requirement, 

and adoption o f a uniform format for visas (Art 62(2)(b)(i) and (iii) respectively) from the 

entry into force o f the To A (Art. 67(3) EC). In addition, paragraph four o f Art. 67 EC 

establishes a derogation from paragraph 2 with respect to the adoption of procedures and 

conditions for issuing visas by Member States as well as rules on uniform visa (Art 

62(2)(b)(ii) and (iv) respectively). The differentiation between the above mentioned 

aspects of visa policy drew criticism as incoherent402 and threatening to undermine the 

unified approach and the effectiveness of a common policy.403

Although the incorporation into the EC Treaty could have meant an end to the much 

criticised lack of judicial control over the issues of immigration404 some commentators 

point out that the effect was, on the contrary, ‘the first regression injudicial control in the 

history o f the Community’405. The application of Art. 234 EC to Title IV is limited to 

situations where a question on the interpretation of Title IV or on the validity or 

interpretation o f acts o f the institutions of the Community based on the Title is raised in a 

case pending before a court or a tribunal o f a Member State against whose decisions there 

is no judicial remedy under national law and that court or tribunal considers that a decision

402 See Cruz, A ., “V isa Policy Under the First Pillar: A M eaningless Com prom ise” in den Boer, M., (ed.) 
Schengen, Ju d ic ia l C oopera tion  an d  P o licy  Coordination, European Institute o f  Public Administration, 1997, 
at 236 -237 .
403 See Sim pson, n.401 above, at 109.
404 For exam ple, O ’K eeffe, D., “The Schengen Convention : A Suitable M odel for European Integration?” 
(1 9 9 1 ) YEL, at 212-213.
405 See Sim pson, n. 401 above, at 110.
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on the question is necessary to enable it to give judgement.406 Provisions of Art 234(c) fall 

out of this scope. Limited compensation is found in paragraph three o f Art. 68 EC which 

provides that the Council, the Commission or a Member State may request the ECJ to give 

a ruling on a question of interpretation of Title IV or of acts of the institutions of the 

Community based on the Title but the ruling given by the ECJ shall not apply to 

judgements of courts or tribunals of the Member States which have become res judicata. In 

any event, the Court o f Justice has no jurisdiction on measures or decisions relating to the 

maintenance of law and order and the safeguarding of internal security.407

It is hardly possible to conclude that any kind of approximation of the status of EU 

citizens and resident third-country national has happened after Amsterdam for the 

incorporation o f Schengen into the Treaty did not change the fundamental fact that the 

right o f free circulation for aliens, i.e. the persons other than nationals o f Member States, 

is different from the right to free movement of Union citizens both as regards the basis and 

the scope of rights consequent on it. 408

The exclusionary Community policy towards resident third-country nationals reveals 

itself in the relationship between the First and Third Pillars. As Simpson puts it, an 

objective set in Art. 29 EC to provide citizens with a high level of safety within an area of 

freedom, security and justice in fact means that the security part of this trilogy is dominant 

whereas the correspondence between immigration and asylum matters to the concept of 

freedom is not obvious.409 Along the same lines Kostakopuolou argues that 

'[cjommunitarisation has not only left the conceptual parameters of the security paradigm 

which characterised the third pillar intact, but the latter has now come to define the terms 

o f the free movement o f persons in Community law. ... Consequently, security is no longer 

an interaction effect between the third and first pillars. It becomes, instead, a categorical 

endogenous value o f the Community’.410

The effect o f security issues becoming a focal point of Community immigration policy 

on the concept o f membership available for those resident or wishing to take up residence 

in the territory o f the Union is that the integration of Schengen intensifies the exclusionary

406 Art 6 8 (1 ) EC.
407 Art. 68 (2 ) EC. See also Art. 2 o f  Protocol integrating the Schengen acquis into the framework o f  the 
European Union annexed to the Treaty on European Union and to the Treaty establishing the European 
C om m unity.
408 For the analysis o f  personal scope o f  Schengen Agreement see Schutte, J. J. E., “Schengen: Its M eaning 
for the Free M ovem ent o f  Persons in Europe” (1991) CMLR 28, 549, at 552-554 , 565-568 .
409 See Sim pson, n. 401, at 120-121.
410 C itizenship, Identity an d  Immigration, n. 120 above, at 130.
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scope of Union citizenship as regards third country nationals since the philosophy of 

citizenship which permeates Schengen acquis is that of identity of the citizen constructed 

in opposition to the ‘other’, the foreigner, who is to be excluded or at least controlled to 

make the citizen secure.411 Moreover, if prior to the integration of Schengen into the 

framework of the European Union the Treaty concept of Union citizenship could, to a 

certain degree, be dissociated from Schengen as retaining some potential for developing in 

a different, inclusive, direction, now it can be said that one should not repose too much 

expectations into the Union citizenship since, having become a part of the Treaty, 

Schengen is now a part of the Community concept of citizenship.

Given the importance that the Tampere412 and Laeken413 European Council attached to 

the issue of the Community status of third-country nationals, and especially, the right to 

family reunification, the ruling in Carpenter seems to be in line with the task set by the 

Council to establish common rules on family reunification as an important component of a 

genuine policy on immigration. However, it may be prone to different interpretations as to 

the appraisal o f Community intervention into the area of Member States' sovereignty 

before it becomes clear whether and when there is going to be a real change in the 

Community competence over admission of third-country nationals.

The above analysis seems to show that the current stage o f developments in 

Community law as regards family issues and Community immigration policy can be 

characterized as intermediate. This poses a number of questions. Does Carpenter mean that 

in this case the Community assumes the power to make a decision on admission of a third- 

country national into the territory of the Community, the right to remain there and, 

perhaps, potentially influences the national procedures which lead to acquisition of 

nationality o f a Member State and, therefore, Union citizenship? In this context, it is 

impossible to ignore the influence of the case law of the Court o f Justice concerning 

fundamental human rights on national legislation as a trigger for change of law as it 

already happened after Grogan414 Can Community intervention into the national 

immigration law be justified by protection of fundamental right to free movement of Union 

citizens? Can such an intervention be justified by protection of fundamental human right to

411 See W agner, E., “The integration o f  Schengen into the Framework o f  the European U nion” (1998) L1E1 
2 5 /2 , 1, at 43-45 .
412 See Presidency Conclusions. European Council m eeting in Tampere 15 and 16 October 1999. SN 200/99. 
Points 18-21.
41 ’ See Presidency Conclusions. European Council m eeting in Laeken 14 and 15 D ecem ber 2001. 
D O C /0 1/18. Points 37-41.
414 See O ’Leary, n. 352 above, at 32.
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family life whereas such a right can also be effectively protected not only within the 

framework of Community law but also another legal order via the mechanism of ECHR?

It seems that for the purposes o f the analysis of the justification of Community 

intervention into protection of the right to family life of a service provider resident in his 

own Member State an insight into the reasons that led to reverse discrimination in that case 

can be a point of departure.

In Carpenter the discriminative treatment by a Member State of its own national who 

exercised the right to free movement without transferring his residence elsewhere in the 

Community Carpenter boils down to the clash of the immigration law of the Member 

State, on the one hand, and the Community rules on protection o f fundamental right to free 

movement in conjunction with Community protection of fundamental human rights, on the 

other hand, that govern the same set of material circumstances. This is a classic case 

described by Cannizzaro who defines reverse discrimination as an unavoidable 

consequence of two overlapping spheres of competence. A discrimination may arise from 

differences of content between norms of Member States and EC norms, each operating 

inside their respective field of application, but nevertheless, regulating situations which are 

otherwise identical.415 The respective field of application that would allow us to distinguish 

between a purely internal situation and a case falling within the panoply of Community 

law, according to Cannizzaro, can be determined on the base of a functional analysis by 

ascertaining that the regulation of a given situation is relevant for achieving, or facilitating 

the achievement of, the objectives of the Community.416 In addition, the principle of 

proportionality should be applied to justify inverted discrimination resultant from 

application of Community law.417

In Carpenter the Court of Justice chooses the simplest way to decide on the 

applicability o f Community law answering in positive the question whether the claimant 

has exercised the right to free movement and, as a consequence, ruling out a purely internal 

situation. However, if we follow the logic of Cannizzaro, the reasoning in Carpenter 

appears to be formalistic. As to the functional test, Carpenter may be seen from different 

angles.

On the one hand, it may be claimed that the position of a service provider who 

exercises economic activity elsewhere in the Community while residing in his own

415 Cannizzaro, E., “Producing ‘Reverse D iscrim ination’ Through Exercise o f  EC C om petences”, (1997) 17 
Y EL, 17, at 32 and 33, hereinafter referred to as ‘Cannizzaro’.
4,6 Ibid.
417 Ibid., at 43 and 44.
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Member State can be assimilated to that of a person who established his residence in 

another Member State on the basis that both should be seen as not only economic actors 

but also members of a family unit. Along these lines, any obstruction of the right to family 

life may have ramifications on the economic activity of a claimant. In this sense, the 

Community intervention is justified since the right to family life appears to be a facilitating 

factor for the exercise o f fundamental freedom to free movement within the Community in 

any form, including the virtual one.

However, this line of reasoning has its limitations revealed in the Carpenter judgment. 

Functionally, Community law seems to distinguish between the position o f a person who 

remains resident in his own Member State and that of a person who has moved to another 

Member State which is reflected in the objectives and the content o f Council Directive 

73/148/EEC as a specific recognition of difficulties associated with taking up residence in 

another Member State resultant from the exercise of the right to free movement in the form 

of taking up employment or establishment in another Member State. It is noteworthy that 

there is nothing in the reasoning of the judgment in Carpenter that establishes a similar 

connection between the exercise o f the right to free movement by a service provider who 

remains resident in his own Member State and his right to family life, despite the fact that 

this was claimed in the submissions of Mr Carpenter. The only relevant point of the 

exercise o f the right to free movement by the a Union citizen resident in his own Member 

State is that it brings him within the umbrella of Community law.

On the other hand, it may be argued that functionally the situation in Carpenter can be 

easily assimilated to that o f a Union citizen who has never exercised his right to free 

movement. In this connection, it is important to observe that the exercise of the right to 

free movement by the claimant did not have any adverse affect on the scope o f rights 

enjoyed by the claimant under the national law. Neither did it put him in a disadvantaged 

position as compared to a national of the Member State who has never exercised the right 

to free movement. In fact, the application of the disputed immigration rules was 

irrespective Community-connected economic activity of the claimant. Thus, unlike in a 

case o f conventional free movement of persons envisaged in Council Directive 

73/148/EEC, Carpenter judgment cannot be justified on the basis of the necessity to 

provide a Union citizen with more favourable treatment compared to nationals of a host 

Member State to facilitate free movement in the form of pursuit o f economic activity in 

another Member State which requires compensation for difficulties associated with taking 

up residence in another Member State and integration into the host society. As far as the
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claims of a Union citizen to his own Member State are concerned, it cannot be justified on 

the grounds o f necessity to accord more favourable treatment, compared with other 

nationals o f that State, to avoid discouragement of a Union citizen from the exercise of the 

right to free movement due to its adverse affect on his rights derived from the national 

legislation.418

As a result, the difference of treatment between nationals of a Member State resultant 

from application of Community law seems to serve no purpose as to the aims established 

by Community in respect of the fundamental freedom of movement for persons and, 

therefore is not proportionate.419

The very fact that the Court of Justice did not build on the argument o f the claimant that 

his Community-liked economic activity could suffer from unfavourable treatment of his 

spouse under national legislation suggests that this line of reasoning was not particularly 

fruitful and the protection of the economic right was not the first consideration in 

Carpenter being a mere trigger o f Community protection. Although the judgment is based 

on Art. 49 EC interpreted in the light of the fundamental right to family life, it is the 

protection of the fundamental human right within Community legal order that is at issue.

However, the protection of fundamental human rights affordable within the framework 

of Community law is limited.

E. A Union citizen. human be ins or economic agent: the paradox o f  Community 

protection.

The limitation of the judgment in Carpenter is that the fundamental right to family life 

is not invoked as an autonomous right. On the contrary, the right of the claimant to family 

life and consequent on it rights of his family members are predicated on the economic 

right to free movement for persons in the form of provision of services. It is this economic 

right which is to be protected. The problem is that as soon as Mr Carpenter terminates his 

economic activity the right to family life looses its foundation. As a result, Carpenter falls 

into the trap which was highlighted in the judgment in the Singh420 case. There the Court of 

Justice also built its decision around the protection of the right to free movement under 

Art. 52 EC. It held that the combined effect of Art. 52 EC and Directive 73/148 was to

418 Cf. Case C -370/90 , The Queen  v Im m igration A ppea l Tribunal and  Surinder Singh  ex parte: Secretary o f  
S la te  fo r  the H om e D epartm ent, [1992] ECR 1-4265 (hereinafter referred to as 'S in g h ’).
419 S ee Cannizzaro, note 415 above, at 43 and 44.
420 See n. 418  above.
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require a Member State to grant leave to enter and reside in its territory to the spouse, of 

whatever nationality, o f a national o f that State who has gone with that spouse to another 

Member State in order to work there as an employed person pursuant to Art. 48 EC and 

returns to establish himself as envisaged by Art. 52 EC in the State o f which she is a 

national. The spouse should enjoy at least the same rights as would be granted to him 

under Community law if his spouse entered or resided in another Member State. 

Otherwise, a national o f a Member State might be deterred from leaving his or her country 

o f origin to pursue an activity as an employed or self-employed person in the territory of 

another Member State if, on returning to the former Member State, in order to pursue an 

activity as employed or self-employed person, the conditions o f her entry and residence 

were not at least equivalent to those which she would enjoy under the Treaty and the 

secondary legislation in the territory of another Member State.

Although the wording of the judgment in Singh varies421 the commentators agree that it 

gives good ground for the conclusion that the Court of Justice did mean that the exercise of 

economic activity in the capacity o f a worker or self-employed by the Member State 

national whose spouse was a third-country national was crucial in this judgment to put the 

case firmly within the panoply of Community law and avoid interference into the national 

immigration law.

As a result, according to this ruling, the Singh’s family right to enter the United 

Kingdom was derived from the exercise of an economic activity therein by Mrs Singh.422 

In its turn, predicating the right of Mrs Singh to enter and reside in her Member State of 

origin on her engagement in the economic activity on her return to that State meant that in 

case o f her voluntary cessation o f work her legal position would become uncertain423 as 

would be the legal position of her spouse whose rights, as a third-country national, were 

dependent on the status o f Mrs Singh under Community law.

Barnard suggests that the most sensible way of rationalising the situation in Singh 

would be to say that while Mrs Singh, on returning to the Member State of origin, would 

enjoy the benefits of being a national, only the most favourable provisions of Community 

law would be grafted on to her national law rights. Therefore, she could bring her husband 

with her under Community law rules, even if the national law rules would prevent this 

admission. Barnard further argues that this approach would minimise the distortion of rules

421 See  W atson, P., “Free M ovem ent o f  Workers: A One Way Ticket?” (1993) 22 ILJ, 68, hereinafter referred 
to as ‘W atson’.
42; ibid.
42’ S ee Barnard, C., EC Em ploym ent Law, W iley, 1998, at 111
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relating to nationality, which have always lain within the competence of the Member 

States, while remaining consistent with Community law principle of abolishing obstacles 

to free movement of workers and improving living and working conditions. Her husband’s 

position, by contrast, would be governed solely by Community law.424

However, for the set of circumstances in Carpenter this suggestion does not provide a 

way out. Since Mr Carpenter has never left his country of origin, the problem of confusion, 

as far as his right to enter and reside in his Member State of origin may only be 

hypothetical. On the contrary, the problem with the right of his spouse to continue to reside 

with him in his Member State of origin is rooted in the rule of Community law that such a 

right is dependent on the status of that spouse as a Community worker or self-employed. 

Therefore, if Mr Carpenter decides to terminate his activity as a Community worker or 

self-employed person the status of his spouse will fall out of the scope o f Community law. 

Paraphrasing Watson’s analysis of Singh425, in order that his wife may continue to reside 

with him, a person in the position of Mr Carpenter must maintain the Community 

dimension of his economic activity until his spouse has acquired the right to remain in the 

United Kingdom. This aspect somehow is left outside the scope o f the judgment in 

Carpenter. In this connection, it is submitted that the source o f the problem is that neither 

in Singh nor in Carpenter are the claimants treated as Union citizens but still as economic 

actors whose Community rights depend on the exercise of economic activity.

Likewise, as far as the family members of Community workers and self-employed are 

concerned the judgment in Carpenter means that despite direct invocation of Art. 8 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms and regardless 

o f adoption o f the European Union Charter of Fundamental Rights, families and children 

remain to be appendages to economic actors which has long been a subject o f criticism as 

diminishing their human dignity .426 Despite ruling in favour o f the claimant, and 

consequently, his third-country spouse, conceptually Carpenter remain on the same 

grounds as much criticised Diatta 427

Thus domination o f the economic aspect o f Union citizenship inherited from pre- 

Maastricht concept of free movement of persons inevitably results in limitations of

425 See W atson, n. 421 above, at 75.
426 Cf. M cG lynn, n. 360 above. See also W eiler, J.H.H., “Thou Shalt N ot Oppress a Stranger: On the Judicial 
Protection o f  the Human Rights o f  N on-EC Nationals - A Critique”, (1992) 3 EJIL, 65, at 85-91.
427 Case 267 /83 , D ia tta  v L and Berlin, [1985] ECR 567. See also also W eiler, ibid., and N euw ahl, N .A ., “The 
Treaty on European Union: A Step Forward in the Protection o f  Human Rights?” in N euw ahl, N .A . and 
R osas, A ., The European Union and  Human Rights, Kluwer Law International. 1995, at 12-13.
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Community protection of rights connected to the exercise of free movement by Union 

citizens but, at the same time, having independent value such as the fundamental human 

right to family life. The question remains why in certain cases the Court of Justice feels 

free to invoke the provisions on Union citizenship in order to give the judgment a 

constitutional basis that transgresses the limitations of the economic concept of free

movement o f persons as it happened in the discussed earlier cases Martinez Sala418 and
4̂ 9 * *Grzelczyk * whereas in others it is unwilling to do so. In this connection, another parallel

with the Singh case seems to be relevant.

Although the Court o f Justice dismissed the analogy with the Singh case since, 

unlike in Carpenter, the claimant exercised her right to free movement at some point by 

establishing her residence in another Member State, it displays a common problem behind 

the limitations in both judgments that comes down to balancing the protection of 

fundamental right to free movement of a Union citizen in a view o f the right of a non- 

Community spouse to be admitted into the territory of a Member State o f the citizen’s 

origin, the protection o f fundamental right to family life, on the one hand, and the necessity 

to refrain from interference into the immigration policy, an area currently reserved to the 

Member States’ competence, on the other hand. This takes us to the above mentioned 

problematic aspect of correlation between Union citizenship and the rule of purely internal 

situation: the justification of Community intervention into such a traditional area of 

Member States sovereignty as immigration law.

In the domain o f fundamental human rights the clash of competence between the 

Community and the Member States is bound to put certain limits on the decisions of the 

Court of Justice even if it is prepared to dismiss the claims about the applicability of a 

purely internal situation rule. As O’Leary observes, “Community law is informed by 

different objectives and relies on different legal mechanisms than the ECHR. ... [t]he 

European Community seeks to achieve an ever closer union among the peoples of Europe 

and fulfil the objectives of the Community, many of which are principally economic. In 

doing so it is based on a transfer of competences from the Member States to the 

Community, supposedly however, “within limited fields””.430

428 M artinez Sala, n. 203 above.
429 G rzelczyk, n. 210 above.
430 O ’Leary, n. 352 above, at 36 and 37.
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It seems, that the relatively recent example of the Wijsenbeek431 case is pertinent in this 

connection. In this case the Court of Justice ruled on the right of a Union citizen to enter 

the territory of his own Member State on his return after having exercised the right to free 

movement that neither Art. 7a nor Art. 8a EC (now Art. 14 and 18 EC respectively) 

precluded a Member State from requiring a person, whether or not a citizen of the 

European Union, under threat of criminal penalties, to establish his nationality upon his 

entry into the territory of that Member State by an internal frontier of the Community, 

provided that the penalties applicable are comparable to those which apply to similar 

national infringements and are not disproportionate, thus creating an obstacle to the free 

movement of persons.432 In this connection, Martin observes that the Court o f Justice failed 

to invoke Art. 3 of the Fourth Protocol to the ECHR establishing that a State may not deny 

one of his own nationals entry to its territory, a right that is absolute and does not permit 

any derogation which would provide a better grounds for the ruling on the rights of the 

claimant. 433 However, this criticism cannot be accepted in its entirety, even if we leave 

aside a widely accepted consideration that fundamental human rights are not totally 

unconditional, since the Court of Justice could not ignore the limits of Community law in 

respect o f the right to enter the territory o f a Member State given the continuing right of 

Member States to carry out internal border check to confirm nationality. This seems to be a 

situation falling within the rule formulated in W achauf34 that: “The fundamental rights 

recognized by the Court are not absolute, however, but must be considered in relation to 

their social function. Consequently, restrictions may be imposed on the exercise of those 

rights, in particular in the context of a common organization of a market, provided that 

those restrictions in fact correspond to the objectives of general interest, pursued by the 

Community and do not constitute, with regard to the aim pursued, a disproportionate and 

intolerable interference, impairing the very substance of those rights.”435 Likewise, in 

Carpenter the Court of Justice is bound to rule within the constraints of the economic 

concept of the right to free movement of persons which leads to a certain degree of 

subjection o f the right to family life to the limitations inherent in the right to free

431 Case C -378/97 , C rim inal proceed in gs against F lorus A rie l Wijsenbeek, [1999] ECR 1-6207.
432 Ibid., at para 45.
433 See Martin, D., “Com m ents on Florus A riel W ijsenbeek  (Case C -378/97 o f  21 Septem ber 19990 and 
A rb la d e  (Joined cases C -369/96 and c-376/96  o f  23 N ovem ber 1999), (2000) 2 European Journal o f  
M igration and Law, 101, at 103.
434 Wachauf, n. 375 above.
435 Wachauf, n. 375 above, at para. 18.
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movement for an economically active national of a Member State as opposed to a citizen in 

a proper sense in a nation state which were discussed earlier in this chapter.

As such, this can be seen as a display of self-contradictory nature of Community 

concept of protection of Union citizens’ fundamental rights. On the one hand. Carpenter 

shows that the Court of Justice approaches the whole spectrum of rights accorded to Union 

citizens as entwined. From this angle, the status of a Union citizen seems to be 

approximated to a coherent socio-economic construct comparable to that of a national 

citizenship. However, on the other hand, there is some conceptual dissonance between the 

universal and unconditional nature o f fundamental human rights that are protected and the 

shortcomings o f Community protection, discussed earlier in this section, resultant from 

limitations o f the economic objectives that the Community pursues in protection of 

fundamental right to free movement of persons. The paradox of Carpenter case is that a 

Union citizen exercising the right to free movement while resident in his own Member 

State can have recourse to Community protection of his fundamental right to family life 

only in his capacity o f an economic actor rather than a human being. As a result he should 

put up with the limitations that the economic concept of free movement o f persons brings 

about. As a consequence, whereas at the level of socio-economic analysis the connection 

between the fundamental right to family life and economic activity provides a solid basis 

for the case o f such a person, the legal aspect of this connection has a contradictory effect 

since, on the one hand, it bring the claimant within the panoply o f Community law, but on 

the other hand, causes certain domination of the economic right to free movement over the 

fundamental human right.

On the other hand, the fact that in the ruling in Carpenter the Court o f Justice 

prioritised protection of fundamental right to respect for family life despite lacunae in 

Community law as regards the rights of a Union citizen resident in his own Member State 

and regardless of interference with the area of competence of the Member State, supports 

the opinion of Weiler and Lockhart that the reach of Community competence and hence 

the potential for Community regulation is not static but dynamic and, perhaps limitless.436 

There is no nucleus o f sovereignty that the Member States can invoke, as such, against the 

Community.437 As Weiler and Lockhart observe, “ [t]he Court then may limit its human 

rights review to the area of community law, but we must remember that that area itself is

436 W eiler & Lockhart I, n. 381 above, at 64.
437 S ee Lenaerts, K., “Constitutionalism and the Many Faces o f  Federalism’'' (1 9 9 0 ) 38 AJCL, 205 , at 220. 
See a lso  W eiler, “The Transformation o f  Europe” (1991) 100 Y ale L.J., 2403 , Part II.
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not fixed. That, then is the built-in indirect uncertainty.”438 In fact, the above discussed 

contradictions of the ruling in Carpenter concerning overlapping competences of the 

Community and the Member States may support the idea expressed by Weiler and 

Lockhart that the field of Community law, or the scope of Community law , or the area of 

Community law are formulae which do not tell us much, and in order to determine the 

extent o f the human rights jurisdiction one has to go beyond the formula and examine the 

outcome of cases which is determined by a “shifting target” in the hands of the Court of 

Justice 439 In this connection, it seems that the ruling in Carpenter is a part of shifting the 

target towards strengthening the status of Union citizenship firstly, in terms of protection 

of fundamental rights of Union citizens anywhere within the Community regardless of 

correlation between their economic activity and the place of residence and, secondly, in 

terms of further closing, although not removing, the gap between the economic and human 

constituents of Union citizenship.

3.4. Claims of Union citizens exercising economic activity in the Member 

State of origin while resident in another Member State as economicallv- 

Inactive persons.

3.4.1. Factor of correlation between residence and economic activity in

another Member State in categorisation of Union citizens employed or 

self-employed in Member States of their origin as economically-active 

migrants.

Similarly to the situation in Baumbast examined earlier in this chapter, the dichotomy 

between de-jure and de-facto classification of Union citizens as economically active is 

found in the case of a Union citizen who, being resident in another Member State in a 

capacity other than Community worker or self-employed, maintains economic activity in 

the Member State o f his origin. For the purposes of claims of such a citizen in respect of 

his Member State of origin his exercise o f the right to free movement may not qualify as a 

sufficient Community element to trigger Community law protection as it would in a case of 

a Community worker or self-employed person who has become resident in another 

Member State with the purpose to pursue economic activity there. In this respect, the mere

438 W eiler & Lockhart I, n. 381 above, at 64.
439 Ibid., at 66.
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fact of cross-border economic activity in the Member State of origin does not bring a 

Union citizen resident in another Member State within the definition of a Community 

worker or self-employed unless there is another Community factor.

The above paradigm is evident in the Werner440 case where the Court of Justice 

rejected the claims of a German national, who resided in the Netherlands and worked as a 

self-employed dentist in Germany, where he earned virtually all his income, that German 

tax rules which denied to non-residents, who were subject to tax only on German income, 

the application o f splitting o f spousal income and various tax deductions. The fact that 

Werner was a resident in another Member State was rejected by the Court o f Justice as 

irrelevant to his activities as an economic actor in the Community sense.

Advocate General Darmon insisted in the Opinion that u...the plaintiff has exercised 

his freedom o f movement only in order to reside in the Netherlands, without any 

connection with any economic activity. Thus, Article 8 of the Council directive of 15 

October 1968 which governs the right of residence of frontier workers does not, o f course, 

govern the situation o f people working in their own countries whilst residing in another
441Member State”. Consequently, the de-facto economic activity in the Member State of 

origin exercised by a person resident in another Member State was immaterial unless the 

claimant made use o f Articles 48, 52 and 59 of the Treaty (now Articles 39, 43 and 49 

EC).442

Indeed, Art. 8(1 )(b) of Council Directive 68/360/EEC refers to a worker who, while 

having his residence in the territory of a Member State to which he returns as a rule, each 

day or at least once a week, is employed in the territory of another Member State. There 

may be no doubt that this definition of a frontier worker correlates only to a person who 

carries out economic activity in a Member State other than the State of his origin which 

follows from the aims of Art. 8 of the Council Directive, namely establishing the rules 

under which a Member State should recognise the right of residence in its territory for 

nationals o f other Member States without issuing a residence permit.

The reading o f this definition by the Advocate General and the Court of Justice seems 

to be that as long as Council Directive 68/360/EEC is devoted to the abolition of 

restrictions on movement and residence within the Community for workers of Member 

States and their families, its definitions should be considered exhaustive in a sense that

440 Case C -223 /91 , W erner v Finanzam t Aachen-Innenstadt, [1993] ECR 1-429.
441 Ibid., para. 45 o f  the Opinion.
442 Ibid., para 44.
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they literally convey the intentions of the drafters as to the entire paradigm of free 

movement of persons within the Community. Thus, the circumstances o f a Union citizen 

who is employed in his Member State of origin while being resident in another Member 

State do not fall within the definition of a frontier worker given in Art. 8(1 )(b) and 

therefore, he cannot be regarded as such. Accordingly, his situation falls within the scope 

of other Community provisions such as those governing free movement of economically- 

inactive persons.

The ramifications of such a categorisation of a migrant obvious from Werner are 

connected with the current concept of a Community factor that allows a Union citizen to 

rely on Community protection in a situation that otherwise would be regarded as purely 

internal. Specifically, a trans-frontier factual elements are considered as a sufficient linking 

factor with Community law only when there is a link between the nature o f those elements 

(such as rights acquired as a result of exercise of the right to free movement) and the 

activity of the claimant in the Member State of origin.443 Accordingly, as Advocate 

General Mischo put it, the fact of residence in another Member State may be legally 

meaningful for the purposes of claims against the Member State of origin only when 

considered cumulatively with rights acquired in another Member State as a result of the 

exercise o f the right to freedom of movement.444

Therefore, for the purposes of claims against the Member State of origin, a Union 

citizen who exercised the right to free movement in a capacity other than a Community 

worker or self-employed person is likely to fall out of the umbrella of Community law. As 

a result, the situation o f a Union citizen in a position of someone who is de-jure 

economically inactive within the framework of Community law like Mr Werner is 

considerably disadvantaged compared with the mainstream case-law concerning reverse 

discrimination against Member State nationals where the presence of the Community 

element in their activities in another Member State was recognised by the Court of 

Justice.445 Likewise this approach differs from the concept adopted in Regulation 1408/71

443 See paras. 22 -32  o f  the Opinion o f  Advocate General Fennelly in Case C -281/98 , Roman Angonese  v 
C a ssa  d i R isparm io d i B olzano SpA, [2000] ECR 1-4139.
444 S ee paras. 45 and 46 o f  the Opinion in Case C -15/90, D a vid  M axw ell M iddleburgh  v C h ie f  A djudication  
Officer, [1991] ECR 1-4655.
443 For exam ple, Case 115/78, K noors v S ecretary  o f  S ta te  fo r  E conom ic Affairs, [1979] ECR 399; Case 
136/78, Auer, [1979] ECR 437; Case 271/82 , Auer, [1983] ECR 2729; Case 246 /80 , Broekmeulen, [1981] 
ECR 2311; Case 270/83 , C om m ission  v F rance , [1986] ECR 273; Case 130/88, van  de Bijl, [1989] ECR 
3 039 , Case C -61/89, Bouchoucha, [1990] ECR 1-3551; Case C -370/90, The Q ueen  v Im m igration A ppea l 
T ribunal a n d  Surinder Singh  ex parte: S ecretary o f  S ta te fo r  the H om e D epartm ent, [1992] ECR 1-4265; 
C ase C -4 19/92, Scholz  v O pera U niversitaria d i C agliari an d  C inzia Porcedda, [1994] ECR 1-505; Case C-
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where the criterion of cross-border mobility is applied neutrally in a sense that the reason 

for the movement is irrelevant and may be either economic or not.446

However, in the light o f the right of Union citizens to free movement and residence 

derived under Art 18 EC, the Werner case is vulnerable to criticism as adversely affecting 

the constitutional right of a Union citizen to exercise this right in a form other than free 

movement with the aim to engage in the economic activity as a worker of self- 

employed.447 In this connection, the next sub-section deals with the analysis of the 

correlation between the approach of the Court o f Justice to free movement of persons as 

regards the concept o f a Community linking factor in Werner and the fundamental right of 

Union citizens to free movement and residence in the light of the latest case law.

3.4.2. Limitations of the exercise of the right to free movement and residence 

under Art. 18 EC as a trigger of Community protection as regards 

claims of Union citizens against their own Member States.

The ruling in Werner, if it remains a good law, makes it doubtful if the exercise of the 

right to free movement and residence under Art. 18 EC is a trigger of Community 

protection as regards claims o f Union citizens who are employed or self-employed in their 

Member States o f origin while resident in another Member State against their own Member 

States. However, it is important to bear in mind that the case was decided before the 

introduction of Union citizenship and its outcome could be different in this connection.

The Werner case provides a good example for the general analysis of the case of a 

Union citizen who exercised his right to free movement to another Member State in a 

capacity other than a worker or self-employed and, on the grounds of cross-border 

economic activity in the Member State of origin attempts to invoke Community law 

against his own Member State. It is clear from the circumstances in Werner that the 

claimant, a German national married to a national of the Netherlands, has exercised the 

right to free movement within the Community by establishing long-term residence in the 

Netherlands without intention to carry out economic activity therein.

18/95, F C  Terhoeve  v Inspecteur van cle B elastingdienst P articu lieren/O ndernem ingen Buitenland, [1999] 
ECR 1-345.
446 See C ase 75 /63 , Unger, [1964] ECR 177.
447 See  O ’Leary, S., The E volving C oncept o f  Com m unity Citizenship: From the F ree M ovem ent o f  Persons 
to  U nion C itizenship, Kluwer Law International, 1996, at 277.
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The crux in Werner is whether the above mentioned exercise of the right to free 

movement in a capacity of economically-inactive person means that such a migrant 

acquired on that account rights which are recognised by Community law. The opinion of 

the Commission is that where “a person resides or habitually stays in a Member State and 

pursues a self-employed activity in another Member State, there is no ‘internal situation’ 

since at least one element falls outside the purely national setting”.448 The Court of Justice 

did not accept this approach in Werner.

One avenue which could potentially bring Mr Werner within the umbrella of 

Community law was to assimilate his position to one which was covered by an established 

case law o f the Court o f Justice which broadened the personal scope o f Community law in 

line with the concept of general right to free movement for all Union citizens. The status of 

a recipient of cervices, for example, allowing him to rely on judgments in Cowan449 and 

Luisi and Carbone450. For example, could Mr. Werner rely on Art 59 EC as a person who 

received services in the Member State of residence in the form o f accommodation? The 

Opinion o f Advocate General Darmon, which seemed to be silently shared by the Court of 

Justice, demonstrated the arbitrary nature of the application or rejection of such parallels. 

However, the logic of deliberation of the Advocate General on this account was very 

persuasive. Stricto sensu, Art 59 EC speaks about trans-border services. Consequently, it is 

illogical to suggest that a person whose principal residence is in the same Member State 

where the services are provided could fall within the scope ratione personae o f Art 59 EC. 

between cases where harmonisation of legislation is at stake. Otherwise, the boundary 

between an internal and external situation with connection to service recipients would be 

completely blurred for any resident who at some time in the past purchased property in 

another Member State could rely on this fact alone as bringing him within the scope of 

Community law with respect of any imaginable issue envisaged by Community law. 

Arguably, the intention o f the Court of Justice in Cowan and Luisi and Carbone was 

restricted to the protection of the rights o f specifically those categories o f persons 

mentioned in Art 59 EC and were involved in those cases, i.e. nationals of Member States 

established in a State of the Community other than that of the person to whom the services 

are intended.

448 See Observations o f  the Com m ission in Werner, n. 440 above.
449 Case 186/87, Cowan, [1989] ECR 195.
450 C ases 286 /82  and 26/83, Luisi an d  Carbone, [1984] ECR 377.
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Another way to assess the Werner case is that its negative outcome in Werner can well 

be attributed to the fact that at the material time Council Directive 90/364/EEC was not yet 

in force. Although the Commission claimed that irrespective of that the right o f residence 

was already granted to German nationals in the Netherlands and it was necessary therefore 

to draw appropriate consequences regarding the rules on freedom of establishment on the 

basis of the Patrick451 case452, it was not unreasonable on the part of Advocate General 

Darmon to dismiss this reasoning and insist that until the adoption of the Council 

Directives relating to the right of residence which make that right more widely available, 

the free movement of persons within the Community was determined and delimited by the 

economic character o f the Treaty and was deemed to involve movement for the purposes of 

an economic activity.453 Although the judgment in Werner is silent on this account it would 

be wrong to ignore the point made by the Advocate General which may be taken as an 

indication that after the residence Directives have entered into force and especially after 

the introduction of Union citizenship the outcome in Werner could be different. However, 

it is arguable that such a conclusion may not necessarily be correct as it is shown in the 

following analysis.

Art. 18 (1) EC unequivocally guarantees for every citizen of the Union the right to 

move and reside freely within the territory of the Member States, subject to the limitations 

and conditions laid down in the Treaty and by measures adopted to give it effect. After the 

Martines Said454 case which was discussed earlier in this thesis455 it is clear that the 

position of the Court of Justice is that, as a result of this generalisation of the right to free 

movement, the fact o f lawful residence in another Member State is sufficient alone to bring 

a Union citizen within the personal scope of Community law regardless of economic 

status.456

A logical outcome in the Werner case after Martinez Sala would be to accept that a 

trans-border element in the form of residence in another Member State constitutes a 

sufficient Community connection. It would seem to be entirely in line with Martinez Sala 

to bring within the umbrella of Community law anybody who is legally resident in another 

Member State like Mr Werner. Arguably, the fact that the connection between his

451 C ase 11/77, Patrick, [1977] ECR 1199.
452 See Observations o f  the Com m ission in Werner, n. 440 above.
453 Ibid., para. 30 o f  the Opinion.
454 Case C -85/96 , M aria M artinez S ala  v F reistaat Bayern, [1998] ECR 1-2691.
455 See sub-section 2.3. in Chapter II; sub-sections 2.2. and 2.3. in Chapter III.
456 See Fries, S., and Shaw, J., “Citizenship o f  the Union: First Steps in the European Court o f  Justice”, 
(1 9 9 8 ) 4  EPL, 533, at 550.
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residence in another Member State and the economic activity in the claimant’s Member 

State o f origin was not traceable should not be an obstacle since, if we draw parallels, in 

Martinez Sala the residence status was hardly connected with the status of the claimant as 

a Community worker, if at all based on national or Community law. The fact that Mr 

Werner took up residence in another Member State without connection with economic 

activity seems to be irrelevant in the light o f Martinez Sala for two reasons. Firstly, this 

action can be seen as an exercise of the right to free movement and residence by a Union 

citizen under Art. 18 EC. Secondly, the mere fact that the residence was legal seems, 

according to Martinez Sala to be sufficient to bring Mr Werner within the personal scope 

of Community law. Thus, Martinez Sala removes the argument used in Werner that he fell 

out o f the scope of Community law because he had not exercised the right to free 

movement as an economically active person. After the adoption of Council Directive 

90/364/EEC and the introduction of Union citizenship would it not be even easier for Mr 

Werner to qualify given the fact that, unlike Mrs Martinez Sala whose lawful residence in 

another Member State was based on the international law and whose status did not fit into 

any category o f persons envisaged in Community law governing free movement, the 

categorisation o f his status under Community law would not be problematic whatsoever?

It is also clear from the Wijsenbeek457 case that the exercise o f the right to free 

movement by a Union citizen regardless of its economic nature constitutes a sufficient 

Community link which allows such a citizen to rely on Community law against his 

Member State o f origin. The Court of Justice emphasised that “ [i]f those nationals, who 

have the right to move freely within the other Member States ... were not able to avail 

themselves o f this right in their State of origin, the right could not be fully effective. ..”458.

There are significant parallels between Werner and Wijsenbeek in that in both cases, 

firstly, a Member State national attempts to invoke Community law against his Member 

State o f origin, and, secondly, in both cases the claimants’ presence in the territory of 

another Member State does not have economic element. However, the paramount 

difference is that, unlike in Werner, after the introduction of Union citizenship the Court of 

Justice is absolutely clear on the point that the reason for the presence in the territory of 

another Member State is irrelevant. The mere fact that a Union citizen has taken advantage 

o f the right to free movement and residence is sufficient to bring him within the personal

457 C ase C -378 /97 , C rim inal proceed in gs against F loras A rid l Wijsenbeek, [1999] ECR 1-6207 (hereinafter 
referred to as ‘ W ijsenbeek  ’).
458 Ibid., para 22.
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scope of Community law and guarantee equal treatment within the material scope of the 

Treaty.459

Therefore, it is quite clear that in the light of the right to free movement and residence 

derived by Union citizens under Art. 18 EC the circumstances o f a Member State national 

who exercised his right to free movement and residence in another Member State in a 

capacity other that a worker or self-employed come within the scope of Community law 

and should not be treated as a purely internal situation.

A conclusion to the contrary would mean that the exercise o f a constitutional right to 

free movement and residence under Art. 18 EC could be indirectly obstructed because 

Union citizens who have exercised their fundamental right to free movement and residence 

under Art. 18 EC would find themselves in a disadvantaged poison in comparison with 

those who have not made use of the right to free movement in any form. It would also 

mean that the fundamental right to free movement and residence derived under Art. 18 EC 

is a second-grade right compared with the right to free movement for economically-active 

persons derived under Articles 39, 43 and 49 EC since Union citizens who have exercised 

the right to free movement in other capacities would be also disadvantaged compared to 

Community workers and self-employed in a way analogous to the ruling in Werner. In this 

connection, it is noteworthy that Advocate General Darmon admitted in his Opinion in 

Werner that although stricto sensu the German tax legislation did not dissuade people from 

establishing themselves in Germany, it might dissuade them from going to reside in 

another Member State.460 Thus, it is clear from the Opinion that the argumentation in 

Werner is not compatible with the concept of free movement after the introduction of 

Union citizenship.

The aspect o f indirect discrimination by Member States in respect of their own 

nationals who have exercised their right to free movement under Art. 18 EC can also be 

seen from the perspective of the general broadening of the principle o f non-discrimination 

in Community law from the concept of non-discrimination on the grounds of nationality to 

non-discrimination o f free movers. In this connection, the role of the introduction of Union 

citizenship is particularly important for the category of migrants under consideration.

The initial steps in this direction concerned migrants who exercised their right to free 

movement under Articles 48, 52 and 59 of the Treaty (now Articles 39, 43 and 49 EC)

459 A lthough the outcom e in W ijsenbeek  is negative, this does not affect the essen ce o f  the conclusions as 
regards ra tion e person ae  or ratione m ateriae. See also Toner, H., “Passport Controls at Borders Between  
M em ber States” , (2000) 25 ELRev., 415-424.
460 See para 49 o f  the Opinion in Werner, n. 440 above..
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interpreted by the Court of Justice as prohibiting any obstacles to the free movement of 

persons and services whether discriminatory or not in respect of non-nationals and non

residents.461 Likewise, the possibility to address the issue of reverse discrimination as 

discrimination against free movers rather than discrimination on the grounds of nationality 

emerged without connection with the introduction of Union citizenship. The analysis of the 

pre-Maastricht case-law shows that on several occasions the Court o f Justice was prepared 

to grant Community protection to Community nationals against their own Member States 

where there was no discrimination of nationals of other Member States whereas there was 

a breach of free movement articles of the Treaty 462 In Stanton463 and W olf and Dorchain464 

the Court o f Justice examined Belgian law which provided for exemption from social 

security contributions for self-employed persons if such persons already paid social 

security contributions as employees. However, individuals self-employed in Belgium being 

employed in another Member State were refused such a benefit. Although the legislation in 

question was o f equal effect for Belgian nationals as well as non-Belgian nationals, the 

Court of Justice held that there was a breach of Art. 52 EC since it had negative impact on 

those wishing to exercise a self-employed activity in Belgium concomitantly with 

employed activity in another Member State. Thus, there was hindrance to the exercise of 

the right to free movement in the form of discouragement from employment elsewhere in 

the Community.

Nevertheless, the above avenue, when applied to Member State nationals resident in 

another Member State without purpose of economic activity, was not o f a universal value 

since the aforementioned decisions of the Court of Justice were focused on the protection 

o f the right to exercise the right to free movement in another Member State in the form of 

economic activity therein. The protection of the rights of Community nationals against 

their own Member State was just a by-product of this primary target. Therefore, in a 

situation where the right to free movement was not connected with the exercise of 

economic activity in a Member State other than that of origin the above judgments would 

be of no help. Only a conceptual shift from protection of the right to free movement in the 

form of engagement in economic activity in another Member State to the general right to

461 See Case C -415/93 , Bosman e.a. v UNICE e.a., [1995] ECR 1-4921; Case C -76/90 , Sager  v dennemeyer, 
[1991] ECR 1-4221; Case C -159/90, SP U C  v Grogan, [1991] ECR 1-4685; Case C -275/92 , Custom s and  
E xcise  v Schindler, [1994] ECR 1-1039; Case C -384/93, Alpine Investments, [1995] ECR 1-1141; Case C- 
55 /94 , G eh h ard  v C onsiglio  dell ’O rdine deg li A vvocati e Procuratori d i M ilano, [ 1995], ECR 1-4165.
462 See Bernard, N ., “Discrimination and Free M ovem ent in EC Law”, (1996 ) 45 ICLQ, 82, at 85-89.
463 Case 143/87, Stanton, [1988] ECR 3877.
464 Joined cases 154 and 155/87, W olf an d  Dorchain, [1988] ECR 3897.
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free movement including taking up residence in another Member State while being 

engaged in the economic activity in the Member State of origin on the basis of Art. 18 EC 

would provide a solution.

However, the analysis o f Community rights of a Union citizen resident in another 

Member State while caring out economic activity in the Member State of origin cannot be 

limited to the aspect of Union citizenship provisions of the Treaty. Arguably, Werner falls 

within the category o f discrimination allowed under Community law which Pickup calls 

‘harmonization discrimination’.465 Whereas reverse discrimination arises when a national 

o f a Member State is disadvantaged because he or she may not rely on a protective 

provision o f Community law when a national of another Member State in otherwise 

identical circumstances may rely on that same provision, harmonization discrimination is 

found where the contested right falls within the area of Community law not yet subject to 

harmonizing legislation because different Member States have diverging legislation.

Arguably, this phenomenon should also embrace what may be denoted as 

‘coordination discrimination’. In particular, the Werner case may be juxtaposed with the 

Miethe466 case. In the latter the factual situation was identical to that in Werner, as far as 

the type of migration was concerned. Miethe, a German national moved with his wife to 

Belgium for family reasons while maintaining his employment in Germany. He did not 

undertake economic activity in the host Member State. The Court o f Justice did not, 

however, have any doubts classifying Miethe as a frontier worker who fell within the scope 

o f Community law. The Community element was present in the situation of Miethe 

because the case concerned a claim of unemployment benefit under Regulation No 

1408/71. Since the social security provision at issue was coordinated under Community 

law, the fact that taking up residence in another Member State was not accompanied by 

economic activity there was irrelevant.

From this angle, the argument that the judgment in Werner should have taken into 

account the fact that the nationals of other Member States were discriminated in the case 

under consideration as well as nationals of Germany looses its power. As the Court of 

Justice held in Walt Wilhelm467, Art. 7 (now Art. 12 EC) was not concerned with the 

disparities or distortions which might arise from divergences existing between the laws of

465 S ee Pickup, D .M .W ., “Reverse Discrimination and Freedom o f  M ovem ent for W orkers”, (1986) 23 
CM LR, 135-156.
466 C ase 1/85, H orst M iethe v B undesastalt f i ir  Arbeit, [1986] ECR 1837.
467 C ase 14/68, Walt Wilhelm  v Bundeskartellam t, [1969] ECR 1. See also Stanton, n. 463 above, and Case 
C -333 /88  Tither, [1990] ECR 1-1133.
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various Member States, provided that these affect all persons subject to them in accordance 

with objective criteria and without regard to their nationality. As such, the case of claims 

made by Community nationals against their own Member States may be seen as a conflict 

between the general objectives o f the Treaty, as regards the free movement of persons, and 

the fact that Member States retain the right to have different legislation in the areas not 

affected by harmonization. The former argument unsuccessfully attempted by the 

Commission in Thieffry468 against reverse discrimination sits uneasily with the latter. 

Therefore, any decision against harmonization discrimination would be a serious step 

inevitably encroaching on the legitimate rights of Member States. To this point, the 

position o f the Court of Justice, as found in Werner, is likely to remain that the general 

clauses o f the Treaty be it Art. 18 EC or ‘free movement’ articles should be interpreted as 

having no direct effect beyond non-discrimination on the grounds of nationality in the 

areas not covered by harmonization.

In this connection, the analysis of Werner leads us to the conclusion that the concept of 

Union citizenship lacks in consistency and coherence in that it does not cover the situation 

o f a Union citizen who exercises economic activity in the Member State of origin while 

having taken up residence in another Member State with no intention to be economically 

active there. Despite being de-facto economically active and having exercised the right to 

free movement in accordance with Art. 18 (1) EC such a person cannot rely on Community 

law to secure his claims against his own Member State. This demonstrates a remaining 

conceptual gap between the status of economically-active and economically-inactive 

persons which is detrimental to those Union citizens whose status combines elements of 

both. The paradigm of interconnection between residence in another Member State and 

economic activity there leaves such persons outside the umbrella of Community law.

3.5. Conclusion.

A universal right to free movement and residence within the Community for all Union 

citizens should encompass all possible forms of intra-Community movement as a trigger of 

Community protection. In respect of partial migration, the universality o f the construct of 

the fundamental right to free movement and residence as well as meaningfulness of Union 

citizenship are tested on three cases corresponding to three types of partial migration of de

468 C ase 71 /76 , Thieffry v C onceil de L 'Ordre des A vocats a la  C our de Paris, [ 1977] ECR 765, at773.
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facto economically active Union citizens which do not match the usual patterns of free 

movement exercised by Community workers and the self-employed.

Firstly, the contemporary dilemma between dynamism of economic activity, including 

its cross-border element, and the need for stability of residence, especially caused by 

family reasons, requires that Community law should accommodate the situation where a 

Community worker or self-employed person would like to maintain residence in a Member 

State other than the State of his origin while carrying out economic activity elsewhere.

The current Community regulation of this type of migration is inadequate in that it 

artificially classifies such workers and the self-employed as economically inactive persons 

falling within the umbrella of Directive 90/364. The ruling in Baumbasl represents an 

attempt by the Court o f Justice to bring the social and legal perspectives together. The 

positive effect o f the judgment is that it enhances the role of Union citizenship as a remedy 

for the lacuna by bringing a person who no longer enjoys the right o f residence as a 

migrant worker, although being economically active elsewhere in the Community, within 

the scope of Community law on the basis o f Art. 18 (1) EC. The specificity of the position 

of such a migrant as an economically active person as regards his ability to avoid 

becoming a burden on the social system of the host Member State is acknowledged by 

adjusting the application of Directive 90/364 on the basis o f the principle of 

proportionality. Baumbast also is valuable for establishing Community criteria o f bona fide  

residence in respect of Union citizens whose right is conferred by Art. 18 EC.

Nonetheless, the application of Art. 18 (1) EC juncto Directive 90/364 in Baumbast is 

evidence that the Court of Justice is not prepared to challenge the current paradigm of 

differentiation between economically active and inactive Union citizens in a systemic way 

but prefers the expediency approach on a case-to-case basis. As a result, significant issues 

related to various stages of the life cycle of the right to free movement and residence in the 

case of partial migrants remain unanswered. First, the interpretation o f Art. 18 EC by the 

Court of Justice does not go so far as to recognise it as a direct basis of a new 

unconditional right to take up residence in another Member State. Secondly, the conditions 

on which such a migrant can remain in the host Member State are unclear. It is argued that 

an economically active migrant who derives his right to residence from Art. 18 EC should 

not be put in a less protected position than other Community workers or self-employed. 

Therefore, in the case of interruption of economic activity the criteria o f lawful residence 

should be applied in accordance with Directive 68/360/EEC and Antonissen so that a 

migrant in question would be given an opportunity to reinstate his status o f economic self
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sufficiency within a reasonable period of time. Thirdly, in the case of cessation of 

economic activity the situation of a partial migrant falls within the scope of Regulation 

1251/70 or Directive 75/34/EEC. However, the case of a partial migrant exemplified in 

Baumbast does not match the paradigm of labour mobility on which these instruments are 

based. In this context, it is suggested that, as an interim measure, the Court of Justice could 

create a case law on the basis of Art. 18 EC as a safety-net for partial migrant adjusting the 

provision o f Regulation 1251/70 and Directive 75/34/EEC in accordance with the principle 

of proportionality. However, a more radical approach is preferable, i.e. replacement of the 

current complex corpus o f legislation with a single comprehensive legislative instrument 

which should reflect the lessons of Baumbast.

Secondly, there are certain unresolved conceptual problems related to economic 

activity of a Union citizens resident in a Member State whose nationality they hold which 

surfaced in Carpenter case. The general tendency of relaxation of the rule of internal 

situation has a positive effect in terms of interpretation of a Community element in the 

work-related activities carried out by union citizens resident in their own Member States. It 

is reasoned that the ruling in Carpenter avers that the element of physical movement 

within the Community is not a necessary requirement for bringing the economic activity in 

question within the umbrella of Community law. However, such an assertion does not 

break away from the market concept of free movement of persons in the direction of free 

movement of citizens. As far as the social dimension of such economic activity is 

concerned, the Court o f Justice has been unable to invoke Art. 18 EC. As a result, the 

status of Union citizenship remains irrelevant for such migrants whereas the combination 

o f their status as economic agents with their status as human beings whose fundamental 

human rights, including the right to family life, forms the basis o f their rights. However, 

such a frame of reference is not capable of producing a consistent result. The fundamental 

right to family life can be enjoyed by such Union citizens only in so far as they remain 

economically active. Therefore, although the ruling in Carpenter objectively results in 

strengthening the status of Union citizenship in terms of protection o f fundamental rights 

o f Union citizens anywhere in the Community regardless of their economic activity and the 

place o f residence, it does not remove the gap between the economic and human 

constituents of Union citizenship. It is submitted, therefore, that partial migrants who carry 

out their economic activity within the Community while remaining resident in their 

Member State of origin will continue to be discouraged from exercise o f their right to free
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movement in this form unless the link between their economic activity and the right to 

family life is removed.

Thirdly, the status of migrants who are engaged in employed or self-employed capacity 

in the Member State of their origin while having taken up residence in another Member 

State without connection to any economic activity there lacks in consistency. Union 

citizens who have exercised their right to free movement and residence in such a way can 

rely on Community law against their Member States of origin where they carry on 

economic activity only if the mater falls within the scope of law harmonised or coordinated 

at the Community level. Otherwise, the rule of a wholly internal situation prevails over the 

provisions of Art. 18 EC and the free movement articles o f the EC Treaty. It is argued in 

this connection that the limitation of Community concept of the right to free movement 

such migrants is not justified since it does not take into account the following two factors: 

a) this type of migration involves genuine exercise of cross-border economic activity; b) 

the exercise o f the right to free movement and residence under Art. 18 EC which is present 

in this case should not result in a lesser scope of protection for Union citizens if they 

simultaneously remain economically active.

To sum it up, the construct o f the fundamental constitutional right to free movement 

and residence does not fully accommodate the forms of mobility characteristic of partial 

migration although certain positive steps made by the Court of Justice have broadened the 

scope o f issues where such migrants can rely on Community law. However, the real 

solution lies in, firstly, abolishing the artificial division between economically-active and 

economically-inactive Union citizens in order to create a universal constitutional base of 

the right to free movement and residence and, secondly, further harmonisation and 

coordination o f national legal systems within the Community framework.

This research shows that currently the economic and social rationales of partial 

migration are not reflected in Community law in a systematic way. As a result, Community 

protection o f the fundamental right to free movement and residence in some forms of 

partial migration discussed in this chapter depends on the case-to-case approach of the 

Court of Justice. It is proposed in this connection that the paradigm of bona fide  

relationship between Community nationals and the Member States should be changed so 

that the construct of the right to free movement and residence could accommodate all types 

o f partial migration. In such a way a solid conceptual basis would be created on which 

Union citizens could rely against impediments to their fundamental right to free movement 

and residence exercised in the form of partial migration.
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CHAPTER IV: RIGHTS OF PARTIAL MIGRANTS AS REGARDS

SOCIAL SECURITY: UNION CITIZENS OR RESIDENTS 

AND WORKERS TIED TO THE NATIONAL WELFARE 

STATE?

4.1. Welfare rights and nested citizenship.

The domain o f social security epitomises the conflict between the principles of 

aggregation of public resources within the framework of national welfare systems and 

redistribution of these resources within the supra-national framework o f the European 

Union which highlights the importance of the correlation between the status of a migrant as 

a Union citizen as opposed to non-resident or non-bona-fide resident economically active 

in another Member State.

On the one hand, Member States preserve their sovereignty over the organisation of 

their social security systems. The special characteristics of national social security 

legislations are to be respected.469 Although Art. 136 (formerly Art. 117)EC declares that 

the Community and the Member States have as their objectives the promotion of 

employment, improved, working and living conditions so as to make possible their 

harmonisation, which, according to Art. 137 (formerly Art. 118)EC includes the domain of 

social security, paragraph 3 of Art. 137 provides that in respect of social security the 

Council should act on the basis of unanimity principle after consulting the European 

Parliament and the Economic and Social Committee and the Committee of the regions. 

Therefore, it is hard to disagree with those analysts who are of the opinion that even the 

amendments made at Amsterdam are unlikely to lead the Council to sanction significant

469 See  Preamble o f  C ouncil Regulation (EEC) N o 1408/71 on the application o f  social security schem es to 
em ployed  persons, to self-em ployed persons and to members o f  their fam ilies m oving within the Community 
[1971] OJ L I49 /2 . See also Case 238/82 , Duphar, [1984] ECR 523, para. 16; C ases C -159 and C -160/91, 
P ou ce t an d  Pistre, [1993] ECR 1-637, para. 6; Case C -70/95, Sodem are SA and others  v R egione Lombardia, 
[1997] ECR 1-3395, para. 27, hereinafter referred to as ‘S o d e m a r e Case 120/95, D ecker v C aisse de  
M a la d ie  des E m ployes Prives, [1998] ECR 1-1831, para.21, hereinafter referred to as ‘D ecker  Case C- 
158/96, K oh ll v Union des C aisses de M aladie, [1998] ECR 1-1931, para. 17, hereinafter referred to as 
‘ K oh l I
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Community action in this domain.470 Moreover, the peculiarity of the ‘European social 

model’ is that the concept of social solidarity corresponds mainly to national social 

solidarity rather than cross-border solidarity between the Member States entailing risk-
<171sharing between all Union citizens. Such a construct provides grounds for differentiation 

between bona fide  and non-bona-fide persons according to their socio-economic link with 

the Member States which, in its turn, may exist in various forms of correlation between 

residence or economic activity in the territory o f a Member State.

Art. 18 EC has so far had little effect on this aspect of the European social model and 

resulted in the development o f only a residual concept of ‘a degree of financial solidarity 

between nationals o f a host Member State and nationals of other Member States’ with 

regard to the rights o f economically inactive Union citizens.472 From this perspective, the 

current model o f socio-economic membership for Union citizens is in a vicious circle since 

strong conception o f citizenship depends on the creation of a sense o f solidarity amongst 

citizens473. However, the latter, in it turn, may be significantly fostered by a strong concept 

o f Union citizenship as a political tool boosting the sense of community through a 

comprehensive and meaningful framework of rights enjoyed at the supra-national level for, 

as Bell puts it, equal protection o f the law is an essential ingredient in upholding inter

citizen solidarity.474

On the other hand, national rules o f social security should not be an obstacle to the 

constitutional right o f Union citizens to free movement. In this connection, Art. 51 EC 

empowers the Council to adopt such measures in the field of social security as are 

necessary to provide freedom of movement for workers. In particular, Community law 

provides for (a) aggregation, for the purpose of acquiring and retaining the right to benefit 

and o f calculating the amount of benefit, of all periods taken into account under the laws of 

the several countries (the aggregation principle), and (b) payment of benefits to persons 

resident in the territories of Member States (the exportability principle).

470 S ee H ervey, T ., E uropean  S ocia l Law an d  Policy, Longman. 1998, at 202. The Community action has 
rem ained lim ited to Council Recommendation 92/441 o f  June 1992 on com m on criteria concerning sufficient 
resources and social assistance in the social protection system s [1992] OJ L 245/46 .
471 S ee para. 29  o f  the Judgment in Sodem are, n. 471 above. See also Hervey, T., “ Social Solidarity: A 
Buttress A gainst Internal Market Law?” in Shaw, J. (ed .) Socia l Law an d  P o licy  in an E volving European  
Union, Hart Publishing. 2000 , at 35-36; Verschueren, H., “ Financing Social Security and Regulation (EEC) 
1408 /71” (2 0 0 1 )3 /1  EJSS, 7, at 17.
472 See C ase C -184/99, Rudy G rzelczyk  v C entre p u b lic  d ’a ide socia le  d ’O ttignies-L ouvain-la-N euve, [2001] 
ECR 1-6193, para. 44.
473 See  Shaw , J., “The Interpretation o f  European Union Citizenship” (1998) 61 CM LR, 293 , at 295.
474 B ell, M ., “Equality and Diversity: Anti-discrimination Law after Amsterdam” in Shaw, J. (ed .) Socia l Law  
a n d  P o licy  in an E volving European Union, Hart Publishing. 2000, at 161.
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Art. 3 of Regulation 1408/71 spells out the principle of non-discrimination on the 

grounds of nationality for all residents of a Member State in question: persons resident in 

the territory of one of the Member States should be subject to the same obligations and 

enjoy the same benefits under the legislation of any Member State as the nationals of that 

State.475 To offset the disparities between the national social security systems, the 

Community protection o f the rights o f migrants is also advanced by the principle of ‘no 

disadvantage’.476

As a result, social membership of Union citizens is diffracted between the national and 

supra-national levels which invites the discussion about the nature of Union social 

membership. The answer to this question is essential to determine the correlation between 

the status of Union citizenship and the bona-fide relation o f Union citizens with the 

Member States either as residents or as employed or self-employed contributors to the 

national welfare system.

Three models o f social citizenship in the European Union have dominated the 

discussion, namely residual, post-national, and nested membership. The sceptics who 

advocate the theory o f residual social membership claim that the European Union is a 

federation o f autonomous and sovereign states. Its competence as a supra-national state is 

negligible which follows from three major factors. Firstly, the activity of the European 

Union is limited to market-making and market compatibility, such as encouragement of 

free movement o f persons. Secondly, social rights guaranteed at the Union level are 

confined to a few areas such as gender equality, gender equity, health and safety in the 

work place, and intra-Community migration. The rights to social insurance and social 

assistance are still generated at the Member States’ level whereas the Community 

intervention is limited to the principle of non-discrimination on the grounds of nationality. 

Thirdly, structural and regional funds have not been successful in redistribution of public 

revenue to poorer regions, and the most effective way of such redistribution remains that of 

individual social rights. Therefore, social rights enjoyed by Union citizens at the European 

Union level are characterised as minimal.477 This theory paints a pessimistic picture for 

partial migrants since the element of bona fide  isolationism of the Member States is 

significant in such a type of membership. However, the critics of this theory point out that

475 C om m unity law prohibits both direct and indirect discrimination in social security matters. See Case 
2 3 7 /7 8 , C R A M  v Toia, [1979] ECR 2645; Case C -326/90, C om m ission  v Belgium, [1992] ECR 1-5517.
476 S ee C ase 92 /63 , Nonnenmacher, [1964] ECR 281; Case 24/75, Petroni, [1975] ECR 1149; Case 128/88, 
D e F elice, [1989] ECR 923.
477 S ee M oravcsik, A ., The C hoice fo r  Europe, S ocia l Purpose & S tate P ow er fro m  M essina to  M aastricht, 
C ornell U niversity Press, 1998, at 140-142.
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social citizenship should not be tied to rights granted at supra-state level with no regard to
% • 478the multi-level governance system o f the European Union.

The stance o f post-national theory o f social membership is the opposite o f the residual 

membership. According to this concept, supra-national structures, such as European Union, 

make enjoyment o f both human and social rights more universal. The focus of post

national social membership is bridging the gap between nation state citizens and denizens, 

including third-country nationals who, in their capacity of permanent residents, enjoy the 

same scope of rights. Post-national social membership means that equal socio-economic 

membership for all permanent residents becomes more relevant than citizenship in a nation 

state.479 However, as Faist rightly points out. this argument is more justified in respect of 

human rights than social rights. Post-national concept of membership ignores the fact that 

the imperative elements o f social membership such as strong and symbolic ties of 

generalised reciprocity and solidarity are lacking at the European Union level.480 In 

addition, post-national theory is focused on the equality between permanent residents while 

the issue o f non-discrimination on the grounds of residence is overlooked.

The theory of nested social membership avoids the extremes o f both above 

conceptions. The essence o f this theory is that membership o f the European Union has 

multiple sites and there is an interactive system of politics, policies, and social rights
10 I

between the sub-state, state and supra-state levels. As far as social rights are concerned, 

the web o f governance networks allows for enshrining new rights at the supra-state level 

interconnecting them with old ones, and re-adapting social rights and institutions in 

national welfare states. As a result, a system of network of overlapping authorities and 

attendant social rights has been created. Within this network Member States retain their 

central position, as long as the nation welfare state membership remains decisive for 

acquisition and enjoyment of social rights. Creation of a federal welfare system at the level 

of the European Union is deemed rather unlikely which means that there will be no fully- 

fledged federal citizenship. The nested social membership, however, implies a different 

kind o f federative membership which reflects the idea o f multiple membership or
482citizenship at several governance levels relevant for social rights. The interrelated

478 S ee Faist., T., “Social C itizenship in the European Union: N ested M em bership” (2 0 0 1 ) 39 JCM S, 37-58, 
at 45 , (hereinafter referred to as ‘Faist’).
479 See Jacobson, D., R ights A cross B orders: Im m igration  an d  the D eclin e o f  C itizensh ip , John Hopkins 
U niversity Press. 1995, at 1-10.
480 See Faist, n. 478  above, at 46.
481 Ibid.
482 Ibid.
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cumulative nature o f this loose federal system in which new regulations and rights on one 

governance level have feedback effects and entail potential adaptations on another level 

should provide a coherent and comprehensive basis for Union citizenship in terms of social 

rights.

According to the proponents of nested membership, this concept allows to rethink the 

seriousness of commonly recognised deficiencies o f Union citizenship. For example. Faist 

argues that the effect o f solidarity deficit, may be not as crucial compared to the nation
J O T

welfare state. Firstly, the qualities o f reciprocity and solidarity should not be necessarily 

transferred from the national to supra-national level since nested citizenship in the 

European Union implies that the supra-national social policy is mostly regulatory. 

Secondly, the concept o f social solidarity corresponds to different solidarity collectives. 

Nation is only one o f them and can potentially evolve into new relations of solidarity.4X4

The Draft Constitutional Treaty485 presented at the Thessaloniki European Council486 

seems to confirm, at least as regards the area of welfare, that nested citizenship is likely to 

be the most adequate description o f the membership model envisaged by the European 

Convention on the future of Europe487. According to Art. 1-13 o f the draft Treaty, areas of 

social policy defined in Part III o f the Treaty along with economic and social cohesion fall 

within the shared competence o f the Union and the Member States. Therefore, the idea of 

interaction between several governance levels resulting in multiple social membership 

seems to be reflected in this arrangement. It is doubtful though that the balance between 

the national and supra-national tiers is meant to be the same. The present paradigm of 

decision making in the area o f social security which constrains the action o f the Council by 

subsidiarity principle and unanimity vote under Art. 137 (3) (formerly Art. 118) EC and 

limits the Commission's activity to encouraging co-operation between the Member States 

and facilitation the co-ordination of their action in the field o f social security. Thus the 

centre o f gravity remains with the Member States. The concept o f shared competence, 

however, implies the possibility of a shift towards the Union. Although the principle of 

subsidiarity488 is preserved in Art. 1-9 of the draft Constitution, it seems to be neutralised

48, S ee Faist, n. 478  above, at 51.
484 Ibid.
485 Hereinafter referred to as "draft C onstitution'.
48(1 Presidency conclusions. T hessaloniki European C ouncil 19 and 29 June 2003  
< http://europa.eu.int/european council/index en.htm >.

487 C onvened by the Laeken European C ouncil. See The Future o f  the European U nion. Laeken Declaration  
o f  15 D ecem ber 2001 . SN 273 /01 . A vailable from < http://ue.eu.int/>.
488 Art. 5 (form erly Art. 3b) EC.
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by the provision o f art. 1-11 (2) o f the draft according to which in the matters o f shared 

competence the Member States exercise their competence to the extent that the Union has 

not exercised, or has decided to cease exercising, its competence.

Consequently, in principle, the concept o f the draft Constitution does not rule out the 

possibility o f creation o f a body o f European Union law in the area o f social policy which 

can go beyond mere co-ordination o f social security systems o f the Member States and 

securing non-discriminatory treatment o f Community workers and the self-employed. 

Could this mean a beginning of harmonisation of social policies within the European 

Union as opposed to co-ordination? It would be quite logical to entertain the idea that the 

concept of the draft Constitution can ultimately lead to one of the harmonisation scenarios. 

For instance, would the Union be able and willing to exercise the shared competence for 

creation o f the ‘thirteenth state scheme' in addition to the national schemes proposed by 

Pieters for persons who move across borders and are subject to more than one social
489security scheme? The answer to this question will probably depend on the outcome of 

the discussion between the Member States, such as France, that favour harmonisation and 

their opponents490 within the framework of the IGC.

Depending on what the IGC yields, the draft Constitution may create a phenomenon of 

nested membership in a form which has a substantial post-national element in substance. 

Thus, the balance o f powers between the Union and the Member States achieved within the 

framework o f shared competence will be crucial for social membership discourse. 

Arguably, this equation should accommodate three factors examined below, namely the 

assessment o f the economic modes, the suitability of the policy making type and the 

possibility o f convergence o f national welfare systems.

4.1.1. The influence of economic modes on social membership in the European 

Union.

According to Jessop, the contemporary state in general, and the supra-national entities 

such as the European Union in particular, experience a major shift from the dominance of 

the Keynesian welfare state mode o f economic and social intervention to Schumpeterian

489 See Pennings, F., In troduction  to  E uropean  S o c ia l Security  Law, Kluwer Law International. 2001 , at 264. 
For critique o f  this proposal see Eihenhofer, E., “How  to Sim plify the C o-ordination o f  Social Security” 
(2 0 0 0 ) 2 EJSS, 231 , at 236-237 .
490 See M ount, F„ “S low  W altz Towards the EU Superstate” The Sunday T im es, June 15, 2003 .
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workfare state.491 In Keynesian economics the state social policy is a part o f the general 

focus o f the state on the stabilization function, i.e. preservation o f satisfactory levels of 

economic growth, employment and price stability. The economic system is perceived as 

the interaction o f such macro-economic variables as money, the levels o f consumption, 

investment, savings, and income that secure the flow of incomes from hand to hand.492 

Since the business cycle does not have a built-in automatic safety switch, the government 

should intervene into the balance o f savings and investments in a capacity o f a major 

economic investor or a deferred savings borrower.

However, there are certain problems with the application o f this theory to the 

contemporary economy. Firstly. Keynesian economies are based on a macro-economic 

management policy in the hope o f adjusting demand to the supply-driven needs o f Fordist 

mass production with its dependence on economies of scale and full utilisation o f relatively
4Q->

inflexible means o f production. This presupposes a high level o f state intervention where 

the element o f control over the real wage and manipulation o f pay settlements between 

workers and managers494 is a major factor affecting the rights to welfare and social 

assistance. Accordingly, the gravity centre of social policy in a Keynesian economy is a 

powerful nation welfare state strongly connected with its bona-fide residents.

Secondly, the critics of Keynesian theory point out that it is tailored for politically
495demarcated closed economies. It cannot respond to the current diversification and 

dynamics of life-styles and life causes of migrants whose attachments in terms o f residence 

and economic activity are dispersed and unstable in time and space.496 Within this matrix, 

the relevance o f Keynesian theory to the realities of labour migration within the European 

Union is questionable.

As opposed to Keynes, according to Schumpeter, the economic and social policy should 

be defined by the fundamental rule according to which economy functions in a static 

circular flow. Profit and, therefore, the growth of economy does not depend on either

491 See Jessop, B., “The Schumpeterian W orkfare State: Or kOn Japanism and P ost-Fordism ’” . Paper 
presented at 8,h C onference o f  Europeanists, C hicago, 1992. Hereinafter referred to as “Jessop” .
492 See T im lin , M .F., K eyn esian  E conom ics, The U niversity o f  Toronto Press. 1948, at 7-25 . Hereinafter 
referred to as “T im lin”. See also The C o lle c te d  W ritings o f  John M ayn ard  K eynes. Vol. 7, The G en era l 
Theory' o f  E m ploym ent, In terest a n d  M oney. K eynes, John M aynard, 1883 -1946 , Palgrave M acm illan. 1973.
49' S ee Jessop, n. 491 above.
494 S ee T im lin, n. 492  above, at 162-184.
495 S ee Jessop, n. 491 above.
496 For exam ple C ase C -223 /91 , W erner v F inanzam t A achen-lnnectadt, [1993] ECR 1-429; C ase C -60/00, 
M ary C a rp en ter  v Secretary' o f  S ta te  f o r  the H om e D epartm ent, < http://curia.eu.int/>; C ase C -4 13/99, 
B aum bast, R v Secretary> o f  S ta te  f o r  the H om e D epartm ent, < http://curia.eu.int/>. S ee a lso  Bussem aker, J., 
“C itizenship  and C hanges in L ife-C ourses in Post-Industrial W elfare States” in Bussem aker, J., (ed.) 
C itizen sh ip  a n d  W elfare S ta te  Reform in Europe, Routledge. 1999, at 70-84.
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exploitation o f labour or earnings o f capital but introduction of technological or 

organisational innovations that allow to reduce the cost o f production or achieve a 

qualitative technological advancement. The major actor in this process is the entrepreneur. 

Accordingly, the economic policy should be concentrated on the encouragement of the
« • 497 •innovative activity o f entrepreneurs. As far as social policy is concerned, this means a 

major reorientation o f welfare policy away from the generalisation o f norms of mass 

consumption and the growth o f Fordist forms of collective consumption towards the 

subordination of welfare policy to the demands of flexible labour markets and structural 

competitiveness which effectively transforms it into a workfare policy. Within this matrix, 

the factor o f globalisation has a paramount significance. If the Schumpeterian principles 

are applied to a globalised economy, the role of the nation state as the principle site of 

economic and social intervention diminishes while the regulatory role o f the European 

Union increases.498

As long as partial migration can be seen as a phenomenon closely connected with a 

globalised economy which affects work-related activities in terms o f their dynamics, 

internationalisation and diversification o f attachments in terms o f residence and work, 

Schumpeterian theory seems to present an adequate picture o f the economy of which 

partial migration is a product. The question is, however, whether citizenship in a regulatory 

Schumpeter-inspired European Union can provide a comprehensive and coherent system of 

rights to social security for all Union citizens regardless o f their bona-fide residence 

attachments to the national welfare state.

4.1.2. Utilisation of the concept of regulation in the domain of welfare: the 

European Union version.

Regulation is a particular type of policy making, in other words, state intervention in 

the economy and society499 which refers to sustained and focused control exercised by a 

public agency over activities that are socially valued.500 A state is characterised as 

regulatory if it focuses on the regulatory function more than on two other government

497 See Schum peter, J.A ., The Theory o f  E conom ic D evelopm ent. An Inquiry in to Profits, C apita l, Credit, 
Interest, a n d  the B usiness C ycle, Harvard U niversity Press. 1936, at 212-255 .
498 See  Jessop, n. 491 above.
499 S ee M ajone, G., “The R ise o f  the regulatory State in Europe” (1994) 17 W est European Politics, 77. 
H ereinafter referred to as “The Rise o f  the regulatory State in Europe”.
500 S ee Selzn ick , P., “ Focusing Organizational Research on Regulation” in N oll, R.G., R egu la to ry  P o licy  and  
the S o c ia l Sciences, U niversity o f  California Press. 1985, at 363-367 .
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functions in the socio-economic sphere, namely redistribution and stabilization.501 The 

emphasis on regulation distinguishes such a state from a ‘welfare state' which focuses on 

the redistributive function, or ‘Keynesean' state that emphasises the stabilization function, 

or a ‘Keynesean welfare state' as a combination of the two. This concept has been 

differently construed by the scholars in the United States and Europe. In the United States 

the well-established tradition o f regulation is represented by the activity o f independent 

agencies combining legislative, administrative and judicial functions. Its sole purpose is to 

increase the efficiency o f the economy by correcting market failures. Therefore, it is

separated from the redistributive function performed through social policy rather than
0̂2

regulation.

In the context o f European Union, however, the concept o f regulation is interpreted as 

the most suitable characteristic o f the reality o f compromise between European Union and 

the Member States necessary for the creation of the Internal Market. Among the three main 

functions in the socio-economic sphere (redistribution, stabilization and regulation) 

regulation seems to correspond to the scope of competence that the European Union 

exercises. Two factors lead the analysts to such a conclusion. Firstly, the European Union's 

small size o f the budget does not allow it to transform into a type o f welfare state in which 

the redistributive function is predominant. Secondly, the special role o f the Court of Justice 

in facilitation o f free movement o f persons within the Community-wide labour market is 

also characteristic o f a state focused on the regulatory function. However, there is a 

distinction from a traditionally understood regulatory state in that the European Union 

social regulation is strongly associated with the legislative and judicial activity rather than 

the activity o f regulatory agencies.

Since regulatory policies in general are motivated by an efficiency criterion, social 

rights o f Union citizens are related to the functioning of the Common Market, i.e. mainly 

aimed at facilitation o f freedom of movement o f workers and services and creation of 

Union-wide labour market.503 The role of Community law and the case-law o f the 

European Court o f Justice are paramount for this task. As far as the rights in social security 

domain are concerned, regulatory activity of the European Union corresponds to co

ordination o f national social security systems and implementation o f the principle of non

S<M S ee M ajone, G., “The R ise o f  Statutory Regulation in Europe” in M ajone, G ., (ed .) R egu la tin g  Europe, 
R outledge. 1996, at 55. Hereinafter referred to as “The Rise o f  Statutory R egulation in Europe” . 
w  Ibid., at 78, 82.

S ee  K olb., A -K ., “ European Social Rights Towards National W elfare States. A dditional, Substitute,
Illusory?" in Bussem aker, J., (ed .) C itizensh ip  an d  W elfare S ta te  Reform in Europe, R outledge. 1999, at 171.
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discrimination on the grounds o nationality. The function o f accumulation and 

redistribution o f public resources remains the competence of the Member States.

However, the regulatory competence o f the European Union can have an indirect 

redistributive effect on the national welfare systems.504 Such an effect can be achieved via 

three major routes. Firstly, as an instance of globalisation process, the Community rules on 

free movement o f capital, goods, and persons can enhance, constrain or channel political 

decision-making in the social security area.505 On the one hand, intensification o f the free 

movement o f capital allows companies to move the production process (including the 

mechanism of posting workers) to Member States with lower wages, taxes, and social 

protection which results in erosion of the power of labour characteristic for a Keynesian 

style welfare state of full employment and universalistic state provisions.506 On the other 

hand. Union citizens can abuse their fundamental right to free movement in order to avoid 

paying tax or social security contributions and become Tree riders'.507 Secondly, the 

Community powers as regards economic policy under Title VII o f the Treaty and the 

Amsterdam Resolution of the European Council on the Stability and Growth Pact o f 17 

June 1997 can have profound effect on the social security systems o f Member States as a 

result o f Member States' obligation to avoid excessive government deficits under Art. 104 

EC (formerly Art. 104(c)).508 The pressure on the Member States can be put through a 

preventive system for identifying and correcting budgetary slippages before they bring the 

deficit above the 3% of GDP ceiling enshrined in Regulation 1466/97509 and a dissuasive 

set o f rules that clarifies and accelerates the excessive deficit procedure o f the Treaty 

enshrined in Regulation 1467/97510. Thirdly, the national welfare systems and policies 

can be affected by Community norms of internal market and competition law where

504 Ibid. European U nion a lso  performs a lim ited redistributive function through Structural Funds 
program m es. H ow ever, this area falls beyond the scope o f  this thesis.
505 See  O verbye, E., “G lobalisation and the D esign  o f  the W elfare State” . Paper presented at the EISS 
C onference ‘European Social Security and Global P olitics’, Bergen 27-29  Septem ber 2001 .
506 See D ’H aeseleer, S., and Berghman, J., “ Towards a Social G lobalisation. A Blueprint for a Global Social 
Security P olicy” . Paper presented at the EISS C onference ‘European Social Security and Global P olitics’, 
Bergen 2 7 -29  Septem ber 2001 .
507 S ee W illiam s, D. W ., E C  Tax Law, Longman. 1998, at 116-118.
508 For exam ple, the com m ents on on going  procedures under Art. 104 EC against France highlight the 
interconnection betw een the steps France should take to com ply with the European U nion budgetary rules 
and pension rights w hich are likely to be affected by the required cuts in public spending. S ee Parker, G., 
"France ‘must increase taxes or cut spending’” , F inancial Tim es, 07 May 2003 .
5(W C ouncil R egulation (EC ) N o 1466/97 o f  7 July 1997 on the strenthening o f  the surveillance o f  budgetary 
positions and the surveillance and co-ordination o f  econom ic policies [1997J OJ L 209 /1 .

1,1 C ouncil R egulation (EC ) N o  1467/97 o f  7 July 1997 on speeding up and clarifying the im plem entation o f  
the e x cess iv e  deficit procedure [1997] OJ L 209 /6 .
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welfare goods and services are provided through market mechanisms.511 As a result, the 

correct definition of social security and welfare within the regulatory theory o f the 

European Union seems to be that by Hervey who describes it as a field o f multi-level 

governance in which rules, principles, and norm emanating from the European Union, 

national and sub-national levels interact to create the overall picture of law and policy.512

Nonetheless, realisation o f such a model of governance poses some problematic 

questions. Firstly, the activity o f the European Union as a regulatory entity may have 

different forms. Hervey identifies four such models.513 According to the neo-liberal 

market model. it is undesirable for the European Union to operate any significant social 

policy except for the measures necessary to ensure effective functioning o f the Single 

Market. The convergence model holds that the political and economic forces o f the internal 

market will encourage a tendency towards convergence o f national social welfare 

standards without interventionist European Union social policy. According to the 

conservative social cohesion model, social policy measures as the European Union level 

are justified by the need to maintain the established social order. Finally, according to the 

social justice model, principles o f distributive justice necessitate European Union-level 

social policy in order to humanise the operation of the market.514 Therefore, there is a 

conceptual problem of political, social and economic choice.

Secondly, the regulatory theory does not remove the issue o f the disparities between 

national social security systems o f the Member States. In general, social security 

coordination has proven to be easier between systems that have major similarities ( for 

instance, Nordic countries) where flexible arrangements can be made without difficulties 

o f balancing the financial burden between the countries.515 In this connection, the analysis 

would be incomplete without the examination of the convergence option.

511 S ee Hervey, T., “Social Solidarity: A Buttress A gainst Internal Market Law?” in Shaw , J., S o c ia l L aw  and  
P o licy  in an E volving  E uropean Union, Hart Publishing. 2000 , at 31.
512 See  H ervey, T., “Social Security: the European Union D im ension” in Harris, N ., (ed .) S o c ia l Secu rity  law  
in C ontext, Oxford U niversity Press. 2000 , at 231 . Hereinafter referred to as “Social Security: the European 
U nion D im ension” .
- n Ibid., at 232-233 .
" 4 Ibid.

See Sakslin, M., “The C oncept o f  R esidence and Social Security: R eflections on Finnish, Sw edish and 
C om m unity L egislation” (2 0 0 0 ) 2 European Journal o f  Migration and Law, 157, at 168-172.
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4.1.3. Possibility of convergence of social policies of Member States.

The above factor o f indirect redistributive effect on the national welfare systems can 

potentially lead to the convergence o f Member States’ social policies. In particular, such 

a possibility should be examined with regard to the similarity o f the problems that 

Member States have to resolve with regard to their social policy. Among these problems 

analysts identify the following ones:

-demographic change (in particular the ageing of population);

-labour market change (in particular high unemployment and sub-employment that 

increases demand for social benefits and raises problems o f entitlement and finance in 

Bismarkian model o f social insurance through employment);

-economic shifts (in particular the pressures on national competitiveness resulting from the 

increased salience o f international markets in many fields);

-the pressures on national budgets produced by recession, and high national debts;

-family changes (in particular the rise in one-parent families and the impact that serial and 

more complex patterns of relationship have on entitlement based on a stereotypical 

nuclear family);

-social changes such as the rising expectations for improved standards and more responsive 

services as well as problems o f inequality and exclusion.516

However, the latest studies show a mixed picture of convergence paralleled by 

divergence in national social security systems. According to Taylor-Gooby, three major 

routes o f governmental response to current changes which correspond to the typology of 

welfare state have emerged in this process. The Scandinavian, or socio-democratic route, 

until recently concentrated on a strategy o f welfare-induced employment expansion in the 

public sector. An Anglo-American, or neo-liberal route, pursues the strategy of 

deregulating wages and the labour market which is accompanied by certain erosion of 

welfare state. Finally, a Continental, or labour reduction route, concentrates on a strategy 

o f induced labour supply reduction in combination with the assumption o f family income 

maintenance systems.517 The Dutch welfare state, however, represents a special case which

516 S ee  T aylor-G ooby, P., “The R esponse o f  Government: Fragile C onvergence?” in G eorge, V ., and Taylor- 
G ooby, P., (eds.) E uropean W elfare P olicy. Squaring the W elfare Circle, M acm illan Press Ltd. 1996, at 204- 
205 .
5,7 Ibid.
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has been located by commentators somewhere between the Scandinavian and the 

Continental types.518

As the latest research shows, the current trends of development in these types of welfare 

state are ambiguous. On the one hand, there is a common trend o f hybridisation o f systems 

which increasingly mix up Bismarkian and Beveregian principles which can interpreted as 

convergence. In particular, this tendency was evident in the financing sy stem /19 On the 

other hand, some elements of divergence are also identified. Social expenditure retains 

specific national structures. In particular, the content of risk remains country-specific, and 

the structures o f social benefits tend diverging.520 In addition, different categories of 

welfare state correspond to different clusters o f interventions as far as unemployment is 

concerned which can be described as a continuum between systems o f intensive workfare 

policy and systems of residual workfare policy. This, however, is entwined with family 

benefits as well as tax expenditure on unemployment. Finally, in the area o f old-age 

benefits despite effective spreading of common ideas which led to common orientation at 

pension funds development, their role and current state of development is different. Partly, 

the phenomenon may be attributed to the diversity of national contexts where the factors of 

low or high basic pension rates, the role of trade unions in the rigidity o f public regimes 

and the urgency o f reduction o f social security costs play the role o f incentives or 

impediments.

Therefore, the convergence tendency should not be overestimated. The argument of 

Asping-Andersen that although Western welfare states address similar objectives, they 

differ both in terms o f ambition and in the terms of how they do it, a major reason being 

institutional legacies, inherited system characteristics, and the vested interests that they 

cultivate , seems to hold good.

In addition, there is a factor o f difference in the economic assessment o f the problems 

facing the national economies and the adequacy of each particular type o f social policy. 

For example, there is an opinion that the ramifications of the above mentioned challenges

518 See  C lasen, J., '‘C hanging Principles and D esigns in European Social Security” . Paper presented at the 
international conference on ‘European Social Security and Global P olitics’ held at European Institute o f  
Social Security, Septem ber 27-29 , Bergen, N orw ay.
519 S ee Andre, C., “Ten European System s o f  Social Protection: An A m biguous C onvergen ce”. ” . Paper 
presented at the international conference on ‘European Social Security and Global P olitics' held at European 
Institute o f  Social Security, Septem ber 27 -29 , Bergen, Norway. Table 3.
520 Ibid.Table 2.
521 E sping-A ndersen, G ., “After the G olden A ge? W elfare State D ilem m as in a G lobal E conom y” in Esping- 
A ndersen, G ., (ed .) W elfare S ta tes in Transition. N ational A dap ta tion s in G lo b a l E conom ies, Sage 
Publications. 1996, at 6. Hereinafter referred to as “ W elfare State D ilem m as in a G lobal E conom y” .
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for the Continental model are grossly exaggerated since even relatively small increases in 

economic growth rates have the potential to substantially moderate the negative effects of 

other factors/ Since it is uncertain whether the current economic prognoses will stand the 

test o f time, it is impossible to predict which tendency, i.e. convergence, divergence, or 

the present balance between those will prevail in the long run.

In this connection, two conclusions may be made as regards the fate o f the principle of 

bona fide residence for social security rights of Union citizens if European Union is to be 

seen as a regulatory entity. Firstly, the tendency o f convergence o f the Member States' 

welfare systems within the general regulatory framework o f the European Union is 

uncertain and, therefore the foundations o f the bona-fide residence principle o f social 

rights remain firm. Secondly, the regulatory powers of the European Union as regards the 

social security domain are limited by the problem of ‘regulatory federalism '.523 The 

conflict between the regulatory policy of the European Union as regards facilitation o f free 

movement o f persons with its effect on social security rights of migrants, on the one hand, 

and the national welfare state, on the other hand, cannot be resolved by the formula of 

nested social membership alone. Therefore, the application of the subsidiarity principle is 

not going to become any less topical in the domain of social security due to the necessity to 

avoid disharmony between co-ordination, let alone harmonisation, policies o f the European 

Union as regards social security on the one hand, and the particular socio-economic needs 

characteristic for each Member State, on the other hand.

4.2. Conceptualisation of partial migration in the context of the lex loci 

laboris/lex loci domicilii dichotomy.

It is a general phenomenon that social security domain is based on the territoriality 

principle according to which a state restricts its responsibility only to events that happen 

within the national borders o f that state.524 To define the field o f application of their social 

security systems states use two major types o f the rules of conflict. According to the first 

rule, lex loci laboris, all persons employed in the territory o f the state in question are 

insured. According to the second rule, lex loci domicilii, only persons residing in the

522 See C oncialdi, P., “ Dem ography, the Labour Market and C om petitiveness” in H ughes, G ., and Stewart, J., 
(ed s .) P ension s in the E uropean  Union: A dap tin g  to  E conom ic an d  S o c ia l C hange, K luwer A cadem ic  
Publishers. 2000 , at 15-34.
S2’ See  M ajone, G., “The Future o f  R egulation in Europe” in M ajone, G., (ed .) R egu la tin g  E urope , 
R outledge. 1996, at 265-283 .
524 See Pennings, n. 489  above, at 4-5 .
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territory o f the state in question are insured. The application o f these national rules of 

conflict constitutes an impediment to free movement of persons. Moreover, uncoordinated 

application o f either rule can lead to a positive conflict of laws when a migrant falls under 

social security provisions o f more than one Member State525 or a negative conflict o f laws 

when a migrant does not fall within the umbrella of social security system of any Member 

State.526

Due to the necessity to respect the special characteristics o f national social security 

legislation only a system of coordination has been created at the Community level to 

guarantee equality o f treatment for migrants. To avoid overlapping o f national legislation 

Community law establishes the rule that persons moving within the Community should be 

subject to the social security scheme o f one Member State only. As to the choice o f law, 

the general principle is that it is not justifiable to apply the principle o f lex loci domicilii. 

The system of Community coordination of social security is aimed at guaranteeing the 

equality of treatment o f all persons occupied in the territory o f a Member State as 

effectively as possible. Therefore, the provisions of Regulation 1408/71 are based, as a 

general rule, on the principle lex loci laboris: applicability of the legislation o f a Member 

State in which the person involved pursues his activity as an employed or self-employed 

person.

Nevertheless, Regulation 1408/71 provides for several exceptions. Firstly, applicability 

of the principle o f lex loci domicilii is deemed to be justified as regards special benefits 

linked to the economic and social context o f the person involved. Secondly, the application 

o f lex loci laboris principle to persons posted to another Member State and frontier 

workers is modified in accordance with the specificity of their position. Within this matrix, 

the relationship between Union citizens who exercise partial migration and the Member 

States is more complex than the basic resident/non-resident dichotomy and embraces such 

categories as a) bona-fide residents, b) non-bona-fide residents economically active 

elsewhere in the Community, and c) non-residents economically active in the Member 

State.

525 Ibid., at 6.
526 Ibid.
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4.2.1. Rules applicable to persons who carry out work-related activity in 

more than one Member State.

According to Art. 13(1)  and (2) o f Regulation No 1408/71. the general rule o f the 

choice o f law which is applicable to persons employed or self-employed in the territory of 

a Member State, even if they reside in another Member State is that o f lex loci laboris and 

the single State principle.

In the context involving work related activity in more than one Member State Articles 

14(2)(b), 14a (2), (3) and (4) and 14c (a) o f Regulation No 1408/71 contextualise the above 

principles on the basis o f a presumption that all professional activity in question is pursued 

in the territory o f one Member State. The criterion of the choice is that o f a degree of 

socio-economic attachment o f a person to the Member State where carrying part o f 

economic activity in the Member State o f residence is the strongest one. A person, other 

than a mariner or a member o f travelling or flying personnel, employed in more than one 

Member State is subject (a) to the legislation of the State of residence if he pursues any 

part of his activity there or if he is attached to several undertakings or employers who have 

their registered offices or places of business in the territory of different Member States527; 

(b) to the legislation o f the Member State in whose territory is situated the registered office 

or place o f business o f the employer, if he does not reside in the territory o f any o f the
S7 8Member States where he is pursuing his activity or if  he is employed in one Member 

State by an undertaking which has its registered office or place of business in the territory 

o f another Member State and which straddles the common frontier o f those States^29.

The rules concerning persons normally self-employed in more than one Member State 

mirror those for workers with the adjustment regarding the self-employed who do not
530pursue any activity in the Member State o f their residence. To the latter the legislation of 

the Member State in whose territory they pursue their main activity defined is 

applicable.531 Art. 14a (4) also provides safeguards against a situation where a person

527 Art. I4 (2 )(b )(i). Such a person falls within the scope o f  Community law even if  he is not affiliated to the 
socia l security schem e under the law o f  the M ember State, other then that o f  h is residence, where he is 
em ployed . See Case C - l21 /9 2 , S taa tssecre ta ris  van  Financien  v A. Zinneker, [1993] ECR 1-5023, paras IQ- 
13.
528 Art. I4 (2 )(b )(ii).
529 Art. 14(3).
530 Art. 14a (2), (3).
511 Art. 14a (2).
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cannot join a pension scheme o f any o f the Member States involved or as a result of 

application o f Community rules o f the choice o f law.

As far as the case of simultaneous employment in one Member State and self- 

employment in another one is concerned, the general rule is that the legislation applicable 

is that o f the Member State o f paid employment or legislation determined in accordance 

with Art. 14 (2) or (3) if such an activity is pursued in two or more Member States.532

However, Art. 14c (b) contains a derogation from the principle o f the single State and 

provides that in the cases mentioned in Annex VII to Regulation No 1408/71 persons 

simultaneously employed in one Member State and self-employed in another are subject to 

the legislation of both Member States.

The scope o f application o f this rule is widened by the fact that the disparity between 

the national definitions o f employed and self-employed activity can lead to a situation 

where a partial migrant can discover, to his disadvantage, that the same kind o f activity 

which he pursues in more than one Member State is classified differently and. instead of 

being subject to the rules o f Art. 14a (2), he should be subject to the legislation of each 

respective Member State under Art. 14c (b) o f Regulation No 1408/71.

In this connection, Advocate General Ruiz-Jarabo Colomer insisted in de Jaeck533 and 

Hervein f 34 that Art. 14c(b) and Annex VII to Regulation No 1408/71 should be ruled 

invalid in so far as they create obstacles to pursuing occupational activities in different 

Member States, accentuate the disparities arising from the national laws themselves and 

require nationals o f the Member States to be treated differently depending on where they 

propose to work.535

The Court o f Justice, however, disagreed and ruled that for the purposes of Articles 14a 

and 14c o f Regulation No 1408/71 the terms ‘employed and ‘self-employed should be 

understood to refer to activities which are regarded as such for the purposes o f the social 

security legislation of the Member State in whose territory those activities are pursued.536

The position o f the Advocate General in this case is based solely on the migrants' 

interest to exercise unrestricted fundamental right to free movement. The decision o f the

532 Art. 14c(a).
523 C ase C -340 /94 , E.J.M. de  Jaeck  v S ta a tssecre ta ris  van Financien, [1997] ECR 1-461. Hereinafter referred 
to as "de Jaeck
534 C ase C -221 /95 , in stitu t N a tion a l d 'A ssu ran ces S ocia les p o u r  Travailleurs In dependan ts (Inasti) v C laude  
H ervein  a n d  H ervillier SA, [1997] ECR 1-609, para. 53. Hereinafter referred to as "Hervein  /  ’.
535 S ee paras 68 and 69 o f  the O pinion in de Jaeck, n. 533 above. See also para 53 o f  the O pinion in H ervein  
I, n. 534 above.
536 S ee para. 34 o f  the Judgment in de Jaeck, n. 533 above, and para. 22 o f  the Judgm ent in "Hervein I', n. 
534 above.
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Court o f Justice, on the contrary, can be attributed to, firstly, the desire to avoid the avenue 

o f confronting the Council and ruling Art. 14c (b) incompatible with Articles 39 and 43 EC 

and, secondly, reflects the fear o f the Member States that by seeking employment in 

another Member State a partial migrant can escape paying compulsory contributions to a 

social security scheme for the self-employed.

As regards, the latter argument it cannot be upheld since it does not have a universal 

value. Firstly, the differences between the methods of calculating contributions rule out the 

universality of the assertion that belonging to the single social security scheme will always 

lead to the lower amount o f contributions. Secondly, Annex VII applies only to some 

Member States and, as a result the universality of regulation is not ensured either in respect 

o f the interests o f migrant workers or the Member States.537 In this context, it is illogical to 

disadvantage one category o f partial migrants whereas the rest are allowed to shop around. 

One could only wander why the Court o f Justice did not attempt to find a way out o f an 

obvious contradiction o f the provision o f secondary law under consideration with the 

fundamental principles of Community law on the basis of the settled case-law that in 

interpreting a provision o f Community law it is necessary to consider not only its wording 

but also, where appropriate, the context in which it occurs and the objects of the rules of
fTO # . . .  «

which its part. In particular, incompatibility of the provision in question with Treaty 

provisions on the fundamental right to free movement was obvious from the comparison 

with the earlier case law which dealt with the similar effect of the national legislation.539

However, in the later decided case Hervein II540, a sequel to Hervein I  and de Jaeck, 

the Court of Justice managed to find a compromise. The decision in this case 

is ingeniously based on the ruling in Ronfeldt541 that Articles 39 and 42 (formerly Articles 

48 and 51) EC preclude the loss o f social security advantages under conventions operating 

between two or more Member States and incorporated in their national law. In such cases 

the provisions of Regulation No 1408/71 must be disapplied.

As a result, the Court o f Justice reiterated its position as regards validity of Art. 14c (b) 

o f Regulation No 1408/71 and Annex VII, however, the solution was found for those

537 See paras. 65 and 66  in the O pinion in de Jaeck, n. 533 above.
538 See C ase 29 2 /8 2 , M erck  v H auptzo llam t H am burg-Jonas, [1983] ECR 3781 , para. 12.
539 S ee C ase 143/87, Stanton, [1988] ECR 3877; Joined C ases 154/87 and 155/87, W o lf a n d  O thers, [1988] 
ECR 3897; Case C -53 /95 , Kem m ler, [1996] ECR 1-703.
540 Joined C ases C -393 /99  and C -394 /99 , Institut nation al d ’assurances so c ia ls  p o u r  trava lleu res  
in depen den ts (Inasti) v C laude H ervein, H ervillier SA and Institut n a tion a l d 'a ssu ra n ces so c ia ls  p o u r  
tra va lleu res independen ts (Inasti) v G uy Lorthiois, C om texbel SA, [2002] ECR 1-2829. Hereinafter referred 
to as ‘ H ervein  IV.
541 C ase C -227 /89 , Ronfeldt, [1991] ECR 1-323.
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migrant workers subject to these provisions who has lost a social security advantage which 

he originally enjoyed under a social security convention in force between the Member 

States involved. From the perspective o f migrants’ interests, though, this ruling is 

disappointingly limited.

In this connection, the approach o f the Proposal for a Regulation on coordination of 

social security systems seems to be more fair and transparent. It contains similar rules for 

employed and self-employed persons and suggests application o f the law of the Member 

State o f residence if substantial activity is carried out there whereas in other cases the 

employed persons should be subject to the law of the Member State where the registered 

office or the place o f business o f the employer is situated, and self-employed persons -  to 

the law o f the Member State where the centre of interest of their activities is located. The 

current deficiencies o f Art. 14c (b) are replaces with the simple rule that the law o f the 

Member State where the person is employed is applied. It is, however, noteworthy that the 

Proposal strengthens the importance o f a bona fide  relationship between a person and the 

Member State in which the role o f social contributions in the Member State where 

substantial activity is carried out seems to be decisive.

However, it is reasoned, Community rules on the choice of law should ensure that the 

bona fide  relationship between a migrant and the competent Member State is genuinely 

reciprocal. The rules on the choice o f law should take into account the fact that the 

Member States can make the entitlement to social security benefits dependent on the level 

o f contributions paid. For example, under the Belgian law applicable in Hervein II self- 

employed persons whose annual earnings fell below a certain level were not entitled to 

benefits o f any kind but, nevertheless, were required to pay social security contributions on 

the grounds o f social solidarity. In order to prevent the situation where extension of 

economic activity to another Member State leads to such an unfortunate result for a partial 

migrant, the rules on the choice o f law, in particular the notion o f substantial activity, 

should be construed in correlation with the level of contributions paid by the migrant 

worker where this factor is relevant for entitlement to social security benefits.

Nonetheless, this is not likely to solve all problems since some o f them stem from 

correlation between social security and taxation systems. In practice, Member States are 

interested in securing a bona fide  relationship in respect of social security contributions 

with both their residents who carry out economic activity in another Member State and 

non-residents who carry out economic activity in their territory. For example, the Finnish 

debate focused on the problem arising from the residence-based social security schemes
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that the obligation of a Finnish employer to pay contributions based on the income of a 

non-resident employee, who himself was not liable for tax in Finland, was not related to 

the insurance coverage o f the employee. The same problem of link between tax liability 

and social insurance coverage was identified in Sweden. For Member States where the 

bulk o f social security system is tax financed this creates a problem of impossibility to 

collect contributions from frontier workers who are not resident in the Member State of 

work where they are insured. The same issue is pertinent as regards former frontier 

workers who have terminated their activity in respect o f social security contributions on 

pension income received from the former Member State of employment.542 However, as it 

is evident from the above analysed case law, establishment of a link between tax liability 

and social security contributions from occupational activity in each Member State involved 

creates an undesirable obstacle to free movement.

4.2.2. Special rules in the event of posting.

The general backdrop o f the Community law as regards posting is perfectly explained 

in Directive 96/71/EC543: completion of the internal market offers a dynamic environment 

for the transnational provision of services, prompting a growing number o f undertakings to 

post employees abroad temporarily to perform work in the territory o f a Member State 

other than the State in which they are habitually employed.544 There are two distinct forms 

of posting: a) performance o f work by an undertaking on its account and under its 

direction, under a contract concluded between that undertaking and the party for whom the 

services are intended; b) hiring-out o f workers for use by an undertaking in the framework 

o f a public or a private contract.545

It is commonly agreed that the specific characteristic of posting as an event of a limited 

duration makes it unreasonable to apply the rule o f lex loci laboris in its general form: the 

transfer o f social security contributions to another Member State would lead to many
Cl/

administrative formalities but would not bring about any benefit rights for a worker. In 

this connection, Regulation 1408/71 treats the case of posting as an exception where the

542 See Sakslin , M., “The C oncept o f  R esidence and Social security: R eflections on Finnish, Sw edish and 
C om m unity L egislation” (20 0 0 ) 2 EJML, 157, at 180-181.
54 ’ D irective 9 6 /7 1 /EC o f  the European Parliament and o f  the Council o f  3 June 1996 concerning the posting  
o f  workers in the framework o f  the provision o f  services [1997] OJ LI 8.
544 See  Preamble o f  D irective 9 6 /71 /EC.
545 Ibid.
546 For exam ple, Pennings, n. 489  above, at 89.

181



law o f the sending Member State is applicable if the conditions laid down in the 

Regulation are present.

Art. 14( 1 )(a) of Regulation 1408/71 contains four criteria of posting of employed 

persons which refer both to a posted worker and his employer. Firstly, a worker should be 

employed in the territory o f a Member State other than the Member State o f employment 

with respect to the posting assignment. Secondly, the posted worker should be ‘normally 

attached' to the undertaking which exercises the posting. Thirdly, the duration of activity 

performed in the course o f posting should not exceed twelve months. Fourthly, a worker 

should not be sent to replace another person who has completed his term o f posting.

Provided that the above conditions are observed a posting certificate (Form E 101) is 

issued, and a posted worker remains affiliated with the social security system of the 

posting Member State. The rights that the posted worker and his family members retain in 

the sending Member State include cash benefits in case o f sickness and maternity, family 

benefits and benefits for accidents at work or occupational diseases. The worker also 

remains insured against unemployment under the scheme of the sending Member State. In 

addition, the period of posting is taken into account for the purposes o f entitlement o f the 

worker to a compulsory State old age or invalidity pension.

As far as benefits in kind, such as treatment in hospitals, by general practitioners and 

dentists or medication, are concerned, the applicability o f the law o f the sending Member 

State is adjusted to reflect specificity o f these benefits. The general rule is that the posted 

worker is entitled to obtain these benefits from the health services and institutions in the 

sending Member State. Flowever, since it may be impossible for the worker to return to the 

sending Member State, he has the right certified by E 128 form from the sickness 

insurance institution in the sending Member State to obtain the benefits in question in the 

Member State he is posted to. Another modification of the rule o f the law o f the sending 

Member State is that the worker and his family members are entitled only to the sickness 

and maternity benefits that are provided under the scheme in the Member State of posting 

assignment.

The rule of applicability o f the law of the Member State of employment can be viewed 

from different angles. Most importantly, it serves the purpose o f protection o f the posted 

worker from legal uncertainty. It is aimed at elimination of two potential ramifications of 

posting: firstly, the situation where a posted worker is not affiliated to a social security 

scheme in either the sending Member State or the State of employment; secondly, the case 

where the posted worker is required to pay social contributions in both Member States.
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However, this rule is not designed to create full equality of treatment for a posted worker 

as a Union citizen. Since a posted worker is in a situation where his socio-economic and 

personal attachments are spread between the sending Member State and the Member State 

o f employment, even if for a short period, both Member States have a legitimate interest in 

securing a bona fide  relationship with such a worker. Therefore, the above criteria of 

posting serve the purpose o f ensuring that securing a bona fide  relationship between a 

worker and the sending Member State does not violate the legitimate interests o f the 

Member State o f work as regards its bona fide  connection with persons who stay and work 

in its territory. The following analysis focuses on the effect o f those criteria on social 

security rights o f posted workers.

A. The concept o f  work in another Member State.

A worker can be posted by an undertaking in the sending Member State o f employment 

to one or more other undertakings in another Member State. The posting rules also apply if 

the undertaking posts the worker to a Member State in order to perform work there 

successively or simultaneously in two or more undertakings situated in the same Member 

State.547 However, the posting rules are not applicable if the worker posted to a Member
• • c JO

State is placed at the disposal o f an undertaking situated in another Member State or if 

the worker is recruited in a Member State in order to be sent by an undertaking situated in 

a second Member State to an undertaking in a third Member State.549

B. Organic ties between the posted worker and his employer.

The origin o f the requirement for a posted worker to be ‘normally attached' to the 

sending undertaking lies in the interest o f Member States to avoid abuses by fictitious 

enterprises or by exercising hidden temporary work. A requirement consequent on that is 

full affiliation to the social security system of the sending State instead of selective 

coverage of some risks. Both requirements have been explicitly linked by the governments 

to the desire o f Member States to prevent unfair competition and social dumping.550 This

547 See  D ecision  N o  181, para. 3(a).
548 Ibid., para. 4(b).
549 Ibid., para. 4 (c).
550 S ee  Deinert, O ., “ Posting o f  Workers to Germany -  Previous Evolutions and N ew  Influences throughout 
EU L egislation Proposals” (2000 ) 16 IJCLLIR, 217 , at 233.
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issue is particularly acute in some industries such as construction where the specificity of 

risks (such as market failures and bad weather) associated with this industry led in some 

Member States to the creation o f intricate arrangements between employers’ associations 

and trade unions as regards social funds (for example, the pensions fund ZVK in Germany 

and various caisses in France) designed to compensate for the loss o f work, provide for 

supplementary sickness benefits, retirement gratuities or supplementary pensions, long- 

disability benefits and widows' and orphans' benefits.551 As a consequence, the political 

pressure from Member States in order to protect their national industries from competition 

and social dumping is reflected in the Community regulation of posting.

The Court o f Justice has provided guidance as to when a worker can be deemed 

‘normally attached’ to the posting undertaking for the purposes of Art. 14( 1 )(a) of 

Regulation 1408/71 which has been systematised by the Administrative Commission as a 

concept o f organic link between the sending undertaking and the employed person in its 

latest form in Decision No 181/ In order to determine whether this condition is present, 

it is necessary to deduce from all the circumstances of a worker's employment whether he 

remains under the authority o f the sending undertaking throughout the period of his 

posting.553 The fact that a posted worker retains his relationship with the sending 

enterprise can be proved by a number o f facts. In particular, the Court o f Justice considers 

relevant the evidence that, firstly, the sending undertaking pays the salary, secondly, that it 

can dismiss the posted worker for any misconduct by him in the performance o f work with 

the hiring undertaking, thirdly, that the hiring undertaking is indebted to the sending 

undertaking rather than to the posted worker.554 However, the posting rules are not 

applicable if the undertaking to which the worker has been posted places him at the 

disposal o f another undertaking in the Member State in which it is situated. 555

In practice, the condition of organic ties leads to the issue o f the duration of 

employment at the posting employer and, consequently, the duration of insurance prior to 

posting. The essence of the question is two-fold. On the other hand, the interests o f a 

worker should be insured so that he does not happen to fall into the vacuum of not having

551 See Druker, J., and Dupre, I., “The Posting o f  Workers Directive and Em ploym ent R egulation in the 
European Construction Industry” (1 9 9 8 ) 4  EJ1R, 309, at 322-323 .
552 See D ecision  N o 181 o f  13 D ecem ber 2000  concerning interpretation o f  A rticles 14(1), 1 4 a (l) and I4 b ( l)  
and (2 ) o f  Council Regulation (EEC) N o 1408/71 on the legislation applicable to posted workers and self- 
em ployed  workers temporarily working outside the com petent State (T ext with EEA relevance) [2001] OJ 
L 329/73 .
551 S ee C ase 19/67, S ocia le  V erzekeringsbank  v van der Vecht, [1967] ECR 345 , at 354.
554 See  C ase 35 /70 , M an pow er  v C aisse  d ’A ssurance, [1970] ECR 1251, paras. 18 and 19.
555 S ee D ecision  N o 181, para. 4(a).
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acquired social security protection in either the sending Member State nor in the Member 

State o f posting. On the other hand, the issue o f unfair competition is also acute since the 

posting enterprise can considerably reduce its expenses associated with social security 

contributions.

The problem with the present formula o f Regulation 1408/71 is that it implies that the 

posted worker should be insured prior to posting but does not refer to the required duration 

o f such insurance. The research conducted by competent institutions for posting shows that 

the approach to this problem in Member States varies. Some Member States require 

insurance at the time o f posting whereas others lay down conditions o f certain duration of 

insurance prior to posting.556 However, this practice may come to an end with regard to the 

proposals on coordination of social security systems.

Art. 9 o f the proposed Council Regulation on coordination o f social security 

system s"7, although largely based on existing rules governing the application o f social 

security to posted workers, removes the term ‘normally attached' from the characteristics 

o f the relation between the posted worker and the sending enterprise. The only requirement 

is that the worker should pursue an activity as an employed person in the territory of a 

sending Member State without specification of the duration o f employment. This formula 

is more inclusive in a sense that it embraces both the standard situation o f employment 

between an employee and an employer and the case o f posting through a temporary 

employment agency. Such a wide criterion may be construed as confirmation that organic 

ties condition is satisfied if the posted worker is insured on the moment of posting but no 

specific duration of either employment or insurance is required.

The above proposal has been criticized as a grounds for the abuse o f posting. Pennings 

argues that the Regulation should require that a person must have performed activities for a 

particular period in the sending Member State before he can be posted, for example, six or 

twelve months.558 However, this opinion reflects only one aspect o f the posting context, 

namely the problem of unfair competition and social dumping. It seems that if  one looks at 

the problem from the angle o f freedom to provide services, the conclusion may be that the 

requirement o f particular duration o f employment prior to posting is difficult to fulfil for 

both the sending employer and the posted employee. For example, analysts point out that

556 See Van Z eben, M., and Donders, P., “Coordination o f  Social Security: D evelopm ents in the Area o f  
P ostin g ' (2 0 0 1 ) 3 EJSS, 107, at 111-112. (H ereinafter referred to as ‘Van Zeben & D onders').
557 C om m ission  Proposal o f  21 D ecem ber 1998 for a C ouncil Regulation (EC ) on coordination o f  social 
security system s [1999] OJ C 38/12.
558 See Pennings, n. 489  above, at 98.
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the major actor in the area o f posting is the construction industry where jobs are inherently 

short-termed and often unskilled.5?9 Within this matrix, the proposed Regulation seems to 

respond to the necessities o f the Internal Market in terms of facilitation o f posting rather 

than yielding to Member States’ interests to protect their national markets. In addition, it is 

important that the proposed Regulation does not ignore the legitimate interests of the 

Member States to eliminate abuse by fictitious enterprises and hidden temporary 

employment. These are secured by a new requirement that the employer should habitually 

employ personnel in the territory o f the Member State from which the worker is posted.

Nevertheless, it is necessary to observe that the imposition of a minimum duration of 

employment before posting can undoubtedly work to the benefit o f the posted workers in a 

sense that it would encourage certain approximation of social protection standards. For 

example, the factor o f short duration of employment engagements led in some Member 

States to creation o f a legal fiction o f a single employment relationship which is defined on 

the basis of the aggregation principle within the reference period. In case o f dependence o f 

social security provisions on the duration of employment with a particular employer, this 

legal fiction can secure a higher level o f protection for posted workers. Judging from the 

case-law on the paid leave and holiday pay for posted workers^*60, elevation of the level of 

protection of the rights o f workers across the Community within the context o f posting 

does not contradict Articles 49 and 50 (formerly Articles 59 and 60) EC. Therefore, the 

objectives of cross-border provision of services can be, in principle, reconciled with the 

elimination o f social dumping. However, it is uncertain whether this policy can be 

accepted by the Member States as regards the domain of social security where sovereignty 

over national social security systems brings about additional sensitivity.

C. Duration o f  posting: derogations.

Paragraph (b) o f Art. 14(1) provides for a derogation option according to which the 

legislation of the sending Member State continues to apply if the duration o f the work to be 

done extends beyond the duration originally anticipated, owing to unforeseeable 

circumstances and exceeds twelve months, until the completion o f work. However, this

559 S ee D avies, P., “Posted Workers: S ingle Market or Protection o f  National labour Law S ystem s?” (1997) 
3 4 C M L R , 571 , at 601.
5W) S ee Joined C ases C -49/98 , C -50 /98 , C -52/98  to C -54/98 and C -68/98 to C -71 /98  F in a larte  S o c ied a d e  de  
Constu<,'do C iv il L td .a v U rlaubs- und L ohnausgleichscasse der B auwirtsschaft, a n d  others, [2001] ECR I- 
7831 .
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derogation is applicable only on the condition that the Member State in whose territory the 

person concerned is posted or the body designated by that authority gives its consent. Such 

consent must be requested before the end o f the initial twelve-month period and cannot be 

given for a period exceeding twelve months. If the institution o f the Member State of 

employment agrees to the extension an E 102 form is issued.

However, if it is clear from the outset that the anticipated duration o f posting will 

exceed twelve months. Art. 17 of Regulation No 1408/71 provides that an exception can be 

made if the competent authorities o f the Member States or the bodies designated by those 

authorities make use o f Art. 17 by common agreement.

The maximum duration o f posting is a much debated issue which reflects polarisation 

o f the interests o f service providers and posted persons on the one hand, and Member 

States where the work is to be performed, on the other hand. Some analysts argue that 

agreements concluded on the basis o f Art. 17 of Regulation No. 1408/71 create inequality 

by establishing different durations o f posting agreed between Member States which range 

from three to eight years.561 However, the opposite opinion is that the Art. 17 rule should 

be preserved since it is necessary to retain flexibility, resolve unforeseen difficulties, and 

issue posting certificates retroactively.562

The above restriction o f the posting duration reflects the desire o f the Member States to 

prevent social dumping and abuse of posting in order to avoid payment o f social security 

contributions in the Member State o f work. However, this way o f securing bona fide 

relationship between a Member State and a worker is criticized as contradicting the 

realities o f modem posting arrangements and creating difficulties for the coherence of 

social security contributions for those posted to another Member State for a number o f 

years.563 It may be argued that short periods of posting correspond to specificity o f some 

industries, for example construction, which have influenced Community rules on posting 

to a great extent.564 However, for the increasing number of skilled migrants performing 

work for multinational companies within the Community this arrangement clearly presents 

an obstacle.

Another potential bone o f contention is the interpretation of the duration o f posting, 

especially with regard to interruptions. The position of the Commission on this matter is

561 See  Van Zeben & Donders, n. 556 above, at 114.
■62 Ibid.
5W See W hite, R., EC S o c ia l Secu rity  L aw , Longman. 1999, at 55.
564 S ee D avis, D ., “Posted Workers: S ingle Market or Protection o f  National Labour Law S ystem s?” (1997)
3 4 C M L R , 571 , at 601.
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rather vague. On the one hand, it is certain that the posted worker can return to the sending 

Member State for holidays and short visits. Nevertheless, according to Decision No 181 of 

the Administrative Commission, brief interruption of the worker’s activities with the 

undertaking in the Member State o f employment does not constitute an interruption of the 

posting within the meaning o f Articles 14(1) and 14b( 1) of Regulation No 1408/71. In this 

connection, the Commission’s recommendation is that the overall duration o f the posted 

worker’s presence in the territory o f the Member State of assignment should be estimated 

in advance allowing for such interruptions.565 However, in practice there can still be 

confusion about the possibility to rely on the mechanism o f Art. 17 in the case of 

unforeseeable interruptions in the posting period. It would, therefore, increase legal 

certainty if the Commission or the Court of Justice provided clear guidance as to the nature 

o f interruptions which can trigger the application of Art. 17.

D. Requirement o f  substantial activity.

Provisions o f Art. 14( 1 )(a) o f Regulation 1408/71 are applicable on the condition that 

the undertaking posting personnel to another Member State normally carries out activities 

in the Member State o f establishment, i.e. habitually carries on significant activities in the 

sending Member State.566 This requirement puts the rights of posted workers to maintain 

the affiliation to the social security system of the sending Member State into dependence 

on the actions o f their employer. In fact, the rule of Art. 14(1 )(a) is considered in this 

context as an advantage afforded to the employer of the posted workers. As a result, 

service providers activity comes under scrutiny in order to eliminate abuse of the rule 

which allows them to avoid payment of social security contributions in another Member 

State.

The Court o f Justice suggests a number o f criteria allowing to determine whether 

activities of the undertaking in question in the Member State o f establishment are 

significant and habitual in character. Among these are the place where the undertaking has 

its seat and administrative staff working in the Member State o f establishment, the turnover 

during an appropriately typical period in each Member State concerned. However, the list 

o f criteria cannot be exhaustive and the choice of criteria should be adapted to each

565 See European C om m ission. Social Security for Workers Posted in the European U nion, N orw ay, Iceland 
and L iechtenstein, OOPEC. 1998, at 20.
566 See C ase C -202 /97 , F itzw illiam  E xecutive Search  v Lancielijk institu t so c ia /e  verzekerin gen , [2000] ECR 
1-883, paras. 33 and 45. (H ereinafter referred to as "Fitzwilliam ’).

188



specific case.567 Nevertheless, it is definite that an undertaking which performs its activity 

exclusively in other Member States whereas its activity in the Member State of 

establishment is limited to purely internal management activities cannot rely on Art.
• C / .O

14(l)(a) o f Regulation 1408/71. As a result, the workers employed with such an 

undertaking should be subject to the social security legislation o f the Member State in 

whose territory they actually work. Yet, this does not mean that the workers employed by 

an undertaking specifically with the view to being posted cannot avail themselves o f the 

posting provisions o f Community law. This issue is dealt with in the following sub-section 

devoted to the posting by a temporary employment agency.

E. Special rules applicable to workers posted by a temporary employment agency.

Posting o f workers to another Member State by a temporary employment agency 

represents a special case which is reflected in the case law. As the Court o f Justice 

explained in Manpower569, since the object o f a temporary employment agency is not to do 

work but to engage workers to put them for a consideration at the disposal o f other 

undertakings, the sending of workers to undertakings in other Member States cannot be 

equated with the general case o f posting o f workers abroad.570 This form o f posting can be 

particularly prone to abuse o f Community law in an attempt to export a labour force to 

another Member State with the aim of social dumping. Since a temporary employment 

agency does not perform any other services apart from engaging a temporary work force, 

this form of freedom to provide services is in a greater conflict with the right o f Member 

States to protect their social security systems from evasion o f contributions payment than 

in a general case o f posting.

Nevertheless, posting o f workers by a temporary employment agency comes within the 

meaning o f posting in Art. 14(1 )(a) provided that the criteria laid down for posting are met. 

In Manpower the Court o f Justice clarified with regard to the requirement for a worker to 

be normally attached to the sending undertaking that this criterion is satisfied in the case of 

posting by a temporary employment agency if the worker maintains relationship with such 

an employer for the entire duration of the employment which may be confirmed by the fact

567 S ee para. 47  o f  the Judgment in F itzw illiam , n. 566  above.
568 See  C ase C -404 /98 , J o s e f  Plum  v A llgem aine O rtskrankenkasse Rheinland, R eg ion a ld irec tion  Koln, 
[2000] ECR 1-9379, paras. 22 and 23.
569 C ase 3 5 /70 , S.A.R.L. M anpow er \  C a is se p r im a ire  d ’assurance m aladie  de  S trasbou rg , [1970] ECR 1251.
570 Ibid., para. 13.
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that it is the employer who pays the salary and can dismiss him for any misconduct by the 

worker in the performance o f his work with the hiring undertaking. In addition, it is 

important to determine that the hiring undertaking is indebted not to the worker but to the 

temporary employment agency.571

According to the Fitzwilliam  judgment, the criteria determining whether an 

undertaking engaged in providing temporary personnel habitually carries on significant 

activities in the Member State in which it is established include the place where the 

undertaking has its seat and administration, the number of administrative staff working in 

the Member State of establishment and in the other Member State, the place where posted 

workers are recruited and the place where the majority of contracts with clients are 

concluded, the law applicable to the employment contracts concluded by the undertaking 

with its workers, on the one hand, and with its clients, on the other hand, and the turnover 

during an appropriately typical period in each Member State concerned.572

The choice o f criteria depends on the circumstances of each individual case. However, 

the nature o f the activity of a temporary employment agency excludes application o f such a 

criterion as performance o f the same work as that normally entrusted to workers made

available to undertakings based in the Member State in which the temporary employment

undertaking is established.573

Decision No 181 stipulates that a temporary employment agency that engages in 

purely internal management activities in the Member State where it is established may not 

invoke the provisions o f Art. 14(1 )(a) of Regulation No 1408/71. Judging from the Plum 

case referred to earlier in this chapter, this formula means that a temporary employment 

agency cannot devote all its activity to posting workers to other Member States. However, 

it is submitted, in a reduced form this rule loses its clarity to a certain degree. In this 

connection, the wording o f Decision No 162574 (replaced by Decision No 181) which 

stipulated that an undertaking whose activity consists in making staff temporarily available 

to other undertakings normally carries out its activity in the territory of the Member State 

o f establishment if it usually makes staff available to hirers established in the territory of 

that State with a view to being employed there conveyed the meaning o f this rule more 

accurately.

571 S ee paras. 18 and 19 o f  the Judgment in M anpow er, n. 569 above.
572 Para. 4 7  o f  the Judgment in F itzw illiam , n. 566  above.
573 Ibid., para. 44.
574 D ecision  N o 162 o f  31 May 1996 concerning the interpretation o f  articles 14(1) and I 4 b ( l)  o f  Council 
R egilation (EEC ) N o  1408/71 on the legislation applicable to posted workers [1996] OJ L 241/28 .
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F. The position o f  self-emvloved persons.

Regulation No 1408/71 as amended by Regulation No 13 90/8 1 575 ensures the same 

protection for the self-employed as is enjoyed by employed persons. Art. 14a( 1) of 

Regulation 1408/71 provides that a person normally self-employed in the territory of a 

Member State and who performs work in the territory of another Member State shall 

continue to be subject to the legislation o f the first Member State, provided that the 

anticipated duration o f the work does not exceed twelve months. Thus, in essence, the 

requirements laid down for the self-employed resemble those for employed persons. This 

also concerns the case of extension o f the initial 12-month period o f posting for up to 

twelve months in the case o f unforeseeable circumstances with the prior consent o f the 

competent authority o f the Member State in whose territory the person has entered to 

perform the work.576

However, the interpretation of the criteria employed in Art. 14a( 1) reflects the specific 

features that distinguish self-employed activity from that o f a worker . With respect to the 

notion o f ‘normally self-employed', the Court o f Justice points out that in addition to the 

fact that the person in question has pursued self-employed activity in his Member State of 

origin for some time, it is essential that that person must continue to maintain in that State 

the necessary means to carry on his activity so as to be in a good position to pursue it on 

his return.577 This implies, for example, such matters as the use o f offices, payment of 

social security contributions, payment o f taxes, possession o f work permit and VAT 

number, or registration with chambers of commerce and professional organisations.578

A more problematic issue is the interpretation of the term ‘work’ in Art. 14a( 1 )(a) of 

Regulation 1408/71 as to whether it refers to a work-related activity as a self-employed 

person only or embraces also work as an employed person if the national laws of the 

Member State o f origin and the Member State where the work should be performed 

classify the activity in question differently. Such a situation may jeopardise the rule that a

575 C ouncil Regulation (EEC) N o  1390 o f  12 May 1981 extending to self-em ployed  persons and mem bers o f  
their fam ilies Regulation (EEC) N o  1408/71 on the application o f  social security schem es to em ployed  
persons and their fam ilies m oving within the C om m unity [1981] OJ L 143/1.

Art. 14a( 1 )(b) o f  Regulation N o  1408/71.
577 See C ase C -l 78 /97 , B arry Banks a n d  O thers  v Teatre ro ya l de la  M onnaie, [2000] ECR 1-2005, para. 25. 
hereinafter referred to as ‘B anks'.
578 Ibid, para. 26.
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migrant worker should be subject to a single legislative system which must be determined 

in an unequivocal and uniform manner throughout the Community.579

The Court o f Justice explained in Banks that the term work in Art. 14a( 1 )(a) covers any 

performance o f work, whether in employed or self-employed capacity.580 It is possible to 

identify two major factors that form the basis o f this decision. Firstly, the Court of Justice 

was persuaded by the Advocate General that such was the intention o f the Council when it 

rejected the term ‘provision o f services’ suggested by the Commission in its initial 

proposal for the adaptation of Regulation No 1408/7 C 81 and its amended proposal582 and 

replaced it by a more general term ‘work’. Although this approach is criticised for 

promotion of distortion of competition, the critics agree that any attempts to ensure that the 

activity in question is classified identically in both the sending and the host Member State
C O 2

would inevitably lead to restrictions on free movement.

Secondly, the application of the general principle of conflict o f law established in Title 

II o f Regulation No 1408/71 as lex loci laboris should be interpreted according to the 

peculiarities o f the situation of a posted worker. If the principle of lex loci laboris was 

applied straightforwardly to a posted person, his activities should be classified as employed 

or self-employed according to the legislation applicable in the field o f social security in 

the Member State in whose territory those activities are pursued. However, as Advocate 

General Ruiz-Jarabo pointed out, in the case o f a posted worker this rule should be 

construed as referring to the social security legislation of the Member State in which the 

economic activity is normally pursued.584

In this connection, the proposed Regulation on coordination of social security systems 

suggests a different formula of ‘work’, namely the work performed in the Member State of
COC

posting should be ‘the same activity’. We agree with Pennings that this formula creates
coz #

uncertainty as regards the Banks judgment.' It might be interpreted as a requirement of 

pursuit o f self-employed activity in the host Member State. However, it might also be 

construed in the light of the opinion o f Advocate General Ruiz-Jarabo Colomer as a

579 See C ase 60 /85 , Luiten  v R a a d  van A rbeid, [1986] ECR 2365, para. 14; Case 2 /89 , K its van  Heiningen, 
[1990] ECR 1-1755, para. 20, Case C -196/90, D e Paep, [1991] ECR 1-4815, para. 18;Case C -60/93, 
A ldew ered , [1994] ECR 1-2991, paras. 18-20.
580 Para. 28  o f  the Judgment in Banks, n. 577 above.
581 OJ 1978 C l4/9 .
582 OJ 1978 C 246/2.
583 See Pennings, F., “The Banks Judgment” (2 0 0 0 ) 2 EJSS, 205, at 218-219 .
384 See para. 49  o f  the Opinion in Banks, n. 577 above.
585 Ibid.
586 S ee Pennings, n. 489  above, at 98.
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requirement that the work which the posted person intends to carry out in the host Member 

State must be linked to the occupation he pursues in the State where he is established.387 

The requirement o f the continuity o f a specific professional activity may serve as an 

additional guarantee that the posting is linked to the economic activity normally pursued 

by the posted person in his own Member State. Nevertheless, additional elucidation might 

be required in this case as to the precise meaning of what can be deemed ‘the same' 

activity and what kind o f variations in professional activity are acceptable.

Another requirement that can guarantee that the activity o f the self-employed person in 

the sending Member State is genuine is that this person must have been pursuing 

significant activities there ‘for a certain length of time', as it is put in Decision No 181. 

The wording of this requirement can be criticised for its vagueness. However, it seems 

that any specific requirements o f duration can be likewise criticised as an obstacle to 

freedom of service provision. Moreover, shorter periods of economic activity are not 

necessarily a sign o f its insignificance. Therefore, the flexible formula o f Decision No 181 

is preferable since it allows to assess the facts more objectively and thus strike the right 

balance between the legitimate interests o f the Member States, the posted persons, and the 

service providers.

G. The role o fE  101 certificate in securing legitimate interests o f  Member States 

and posted persons.

The role of an E 101 certificate is defined by the Court o f Justice as establishing a 

presumption that the self-employed person concerned is properly affiliated to the social 

security system of the Member State in which he is normally employed or in which he is 

established with a binding effect on the competent institution o f the Member State in 

which that person carries out work.588 So long as an E 101 certificate is not withdrawn or 

declared invalid, the competent institution o f a Member State in which the posted person 

carries out a work assignment must take account of the fact that he is already subject to the 

social security legislation of the sending Member State and that institution cannot subject 

such a person to its own social security system.

By establishment o f the above presumption an E 101 certificate secures the legitimate 

rights o f posted workers and self-employed persons in the domain o f social security. The

587 S ee para. 22 o f  the Opinion in Banks, n. 577 above.
588 S ee para. 53 o f  the Judgment in F itzw illiam , n. 566 above.
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Court o f Justice emphasises that otherwise the principle that posted workers and self- 

employed persons are to be covered by only one social security system would be 

undermined, as would be the predictability of the system to be applied and, consequently, 

legal certainty. In cases where it is difficult to determine the system applicable, each of the 

competent institutions o f the two Member States concerned would be inclined to take the 

view, to the detriment of the posted person, that their own social security system was 

applicable.589

However, the legitimate interests o f the Member State where the person is posted are 

also secured. The Court of Justice delineates the role o f an E 101 certificate as limited to 

the competent institution's declaration as to the legislation applicable. However, this 

cannot affect the Member States’ freedom to organise their own social protection schemes 

or the way in which they regulate the conditions for affiliation to the various social security 

schemes which remain exclusively within the competence o f the Member State 

concerned.590

Moreover, a Member State where the worker or self-employed is posted is entitled to 

express doubts as to correctness o f the facts on which the certificate is based, whereas the 

sending Member State is obliged to act in accordance with the principle o f sincere 

cooperation laid down in Art. 10 (formerly Art. 5) EC. If the Member State o f work makes 

use o f this right, it is incumbent on the competent institution of the Member State that 

issued the E 101 certificate to reconsider the grounds for its issue and, if  necessary, to 

withdraw the certificate.591 However, if the institutions concerned do not reach agreement, 

the matter can be treated as an alleged failure to fulfil the obligation under the Treaty and, 

therefore, can be referred to the Administrative Commission. Finally, if the Commission 

does not succeed in reconciling the points of view of the competent institutions on the 

question o f legislation applicable, the Member State to which the person is posted may, 

without prejudice to any legal remedies existing in the sending Member State, bring 

infringement proceedings under Art. 227 (formerly Art. 170)EC.

589 See  para. 54 o f  the Judgment in F itzw illiam , n. 566 above.
590 Ibid., para. 50.
591 Ibid., para. 56.
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H. Rights o f  family members o f  a posted worker: residence condition.

In the Maaheimo592 case the Court of Justice examined the situation o f a Finnish 

national who obtained parental leave in her home Member State and received the home 

child-care allowance from 8 January 1998. During the period from 1 May 1998 to 30 April 

1999 her husband worked in Germany as a posted employee. Form 10 July 1998 to 31 

March 1999 Ms Maaheimo and her children stayed with her husband in Germany. The 

Finnish Social Security Institution refused to pay the home child-care allowance for this 

period on the grounds that the children were not resident in Finland.

The Finnish authorities attempted to justify this decision by the interpretation of the 

legal nature o f the benefit. According to them, the home child-care allowance was not 

aimed at the compensation o f the family expenses within the meaning o f Art. l(u)(i) of 

Regulation 1408/71. As distinct from this, the purpose of the allowance in question was 

claimed to be the organisation o f child-care during the day. In this way, the Finnish 

authorities could classify the home child-care allowance as a social assistance593 within the 

framework o f local authority provision o f social services which was linked to residence in 

the Member State.

The Court o f Justice, however, held that the benefit in question fell within the scope of 

Regulation 1408/71 since it satisfied the criteria developed in the case law o f the Court of 

Justice, namely, it was granted to recipients on the basis of a legally defined position 

without any individual or discretionary assessment of personal needs594. The Court of 

Justice clarified that a home child-care allowance came within the definition o f family 

benefits and relates to the risk mentioned in Art. 4(1 )(h) o f Regulation 1408/71. It also met 

the criteria laid down in Art. 1 (u)(i) o f Regulation 1408/71 in that it was intended to meet 

family expenses, i.e. it was a public contribution to a family's budget to alleviate the 

financial burdens involved in the maintenance o f children.595

It follows from the judgment in Maacheimo that the rights o f the family members of a 

posted workers should be defined on the basis of joined reading of Articles 14( 1 )(a) and 73 

of Regulation 1408/71.596 According to Art. 73 of the Regulation a worker subject to the

592 C ase C -333 /00 , E ila P aivikki M aaheim o, Judgment o f  7 N ovem ber 2002  < http://curia.eu.int/jurisp>.
Art. 4 (4 ) o f  Regulation 1408/71.

594 The definition o f  social assistance, on the contrary, contains the elem ent o f  individual assessm ent. See 
C ase 139/82, P iscite llo  v INPS, [1983] 1427. See also Case C -78/91, Hughes, [1992] ECR 1-4839, para. 15 
and C ase C -85/99 , Offerm anns, [2001] ECR 1-2261.
595 S ee  paras. 22 -29  o f  the Judgment in M aacheim o, n. 592 above.
596 Ibid., paras. 30 and 31 o f  the Judgment.
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legislation o f a Member State is to be entitled to the family benefits provided for by the 

legislation of the first Member State for members of his family residing in the territory of 

another Member State as though they were residing in the territory o f the first State. The 

leitmotif o f the judgment in Maaheimo is that this Art. 73 reflects the general policy of the 

Regulation intended to prevent Member States from making entitlement to and the amount 

o f family benefits dependent o f residence of the members of the worker’s family in the 

Member State providing the benefits so that Community workers are not deterred from 

exercising their right to freedom of movement.597

As to the applicability o f Art. 73 of Regulation 1408/71 to the situation of a worker 

who lives with his family in a Member State other than the one whose legislation is 

applicable to him. it is a settled case-law598 which is applicable to the situation o f a posted 

worker as well.599

It is clear, therefore, from the ruling in Maaheimo that the rights o f family members o f 

the posted worker as regards benefits within the material scope o f Regulation 1408/71 are 

defined in the same fashion as the rights of the posted worker as long as their residence in 

the Member State o f posting is deemed to be temporary and satisfy the requirements of 

Regulation 1408/71 as regards its duration.

However, the Maacheimo ruling also highlights a potential disadvantage embedded in 

the situation o f family members o f the posted worker as regards family benefits which 

concerns the rate o f the allowance. The net value of the child allowance as a means o f 

compensation o f the family expenses should be assessed according to the amount of the 

expenses incurred in the Member State o f residence, even if the residence is o f a temporary 

nature. In this connection, the equality o f treatment principle may require that the rate of 

the allowance should not be defined to the disadvantage of the family members who joined 

the posted worker in the Member State o f posting. The general rule laid down in Art. 73 of 

Regulation 1408/71 is that in the case o f family benefits the State of employment principle 

applies600. On the contrary, in the case of the posted worker the rule o f the state of 

permanent residence is applicable. Neither o f the principles has the aim to achieve full 

equality of treatment for all Union citizens who fall within the personal scope of 

Regulation 1408/71. As a consequence, a posted worker and his family may potentially be

597 S ee C ase C -266 /95 , M erino G a rc ia , [1997] ECR 1-3279, para. 28.
598 See C ase 104/80, Beek, [1981] ECR 503, paras. 7 and 8; Case C -245/94  and C -3 12/94, H oever and  
Zachow , [1996] ECR 1-4895, para 38; C ase C -275/96 , Kuusijcirvi, [1998] ECR 1-3419, para.69.
599 S ee para. 32 o f  the Judgment in M aacheim o, n. 592 above.
900 S ee a lso  C ase 41 /84 , P ietro  P inna  v C aisse  D  ’A lloca tions F am iliales de  la  Savoie , [ 1986] ECR 1.
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affected by a lower net value o f the family allowance due to the application o f the law of 

the sending Member State.

/. Correlation with Art. 14(2)(b) o f  Regulation No 1408/71.

One o f the problems which presents a practical problem is that o f the distinction 

between posting under Art. 14(l)(a) of Regulation No 1408/71 and working in two 

Member States simultaneously in accordance with Art. 14(2)(b) since there are no clear 

criteria for that in the Regulation. The Commission's opinion shared by Advocate General 

Lenz is that in principle, the question of the applicable legislation comes before the 

question whether there is posting.601 Nevertheless, the Court of Justice consistently applies 

for the purposes o f classification o f migrants’ activities a test according to which the first 

step o f the test should establish whether in a given situation the posting criteria are 

satisfied.602

The position of the Court of Justice seems to be correct whereas, it is respectfully 

submitted, the suggestions o f the Commission and the Advocate General may lead to a 

great deal of confusion. Firstly, the conclusion on the choice between Art. 14(l)(a) and 

Art. 14(2)(b) o f Regulation No 1408/71 implies elimination o f applicability o f one o f the 

Articles on the basis o f classification of the activity in question using a certain set of 

criteria. Secondly, it is impossible to determine the applicable law without answering the 

question whether the activity at issue meets the criteria laid down in Regulation No 

1408/71 for posting. In this connection, it is unclear from the Commission’s position what 

kind o f criteria, other than those for posting, should be used to determine the applicable 

law.

Deviations from the approach adopted by the Court o f Justice can lead to incorrect 

classification o f the activity in question. For example, the analysis o f practices adopted in 

the Member States shows that there is a tendency to classify work carried out at home as 

activities within the meaning of Art. 14(2)(b) of Regulation No 1408/71.603 However, it is 

erroneous to suggest that the place where the posting assignment is to be performed should 

necessarily be a Member State other than where the posted worker normally is resident. It

601 S ee para. 18 o f  the Opinion in C ase C -425 /93 , C alle  G renzshop A ndersen  G m bH  & Co. K G  v A llgem eine  
O rtskran ken kasse fu r  den K reis Sch lesw ig-F lensburg, [1995] ECR 1-269. Hereinafter referred to as ‘C alle  
G ren zsh op
602 See paras. 9 -16  o f  the Judgment in H akenberg, n. 605 b e lo w ’; paras. 8-12 o f  the Judgment in C alle  
G renzshop, n. 601 above; paras. 29-31 o f  the Judgment in Banks, n. 577 above.
603 See Van Zeben & Donders, n. 556 above, at 113.
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is clear from the wording o f Art. 14(l)(a) of Regulation No 1408/71 that the Member State 

the worker is posted to is meant to be a Member State other than that where he is normally 

employed. This formula accommodates both the case where the State o f residence 

coincides with the State o f employment and the case where these are different Member 

States. Therefore, where a worker, such as a frontier worker, employed in a Member State 

other than that of his residence is posted by his employer to perform work in the Member 

State o f his residence, such a situation cannot automatically fall out o f the scope of Art. 

14(l)(a) until it is examined according to the criteria defined by Community law for 

posting.

This conclusion is also based on the case law of the Court o f Justice. In Calle 

Grenzshop the decision of the Court o f Justice in respect o f a Danish national resident in 

Denmark and employed in Germany who performed some work for his German employer 

in his Member State of residence was based on the examination o f that activity as regards 

its temporary nature and correspondence to the maximum duration o f posting laid down in 

Regulation No 1408/71. The issue of correlation between residence and the performance of 

the posting assignment was irrelevant for the ruling.604

The criteria determining whether the activity in question has a predominant connection 

with the territory o f one Member State or another can vary. In Hakenherg605 the Court of 

Justice held that not only the duration of the periods of activity must be analysed but also 

the nature o f the employment in question.606 For example, in the case o f a business 

representative who for nine months in the year continuously tours a Member State 

canvassing business but whose activities extend into the territory o f another Member State 

in which the registered offices o f the undertaking who employ him and with whom he 

returns to make contact outside the time spent in canvassing business the predominant 

connection is found in the working relationships by which a representative is attached to 

the undertakings for whose interests he is responsible and not in the occasional contracts 

which he makes with scattered customers. Therefore, the predominant employment which 

determines the legislation applicable is that of the Member State in which the registered
607offices o f the undertakings which he represents are situated.

604 S ee paras. 8-15 o f  the Judgment in C alle  G ren zsh op, n. 601 above.
005 C ase 13/73, A nciens E stah lissem ents D. A ngenieux fils aine et C a isse  p r im a ire  cen tra le  c l’assurance  
m a la d ie  d e  la  reg ion  parisien n e  v W illy H akenherg, [1973] ECR 935.
606 Ibid., para. 20.
607 Ibid., para. 21 and 22.
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J. Protection o f  rights that fall beyond the scope o f  Regulation No 1408/71.

The protection o f pension rights o f  posted workers under voluntary and compulsory 

supplementary pension schemes afforded by Council Directive 98/49/EC608 is deemed by 

the commentators to be more advanced as compared to other categories o f workers.609 

Indeed, Art. 6 o f the Directive contains two specific rules as regards contributions to 

supplementary pension schemes by and on behalf o f posted worker which are specific 

enough to safeguard the rights o f posted workers for the period o f posting. Firstly, the 

Member States are required to adopt measures necessary to enable contributions to 

continue to be made to a supplementary pension scheme established in a Member State by 

or on behalf o f a posted worker who is a member of such a scheme during the period o f his 

posting in another Member State.610 No such rule to ensure the right o f a worker to remain 

insured under the same supplementary pension scheme if he moves to another Member 

State is laid down in respect of other categories o f workers.611 Secondly, where 

contributions continue to be made to a supplementary pension scheme in one Member 

State, the posted worker and his employer are entitled to exemption from any obligation to 

make contributions to a supplementary pension scheme in another Member State 612

Nevertheless, a number o f issues specifically related to posted workers are not 

addressed in Council Directive 98/48/EC in a satisfactory way. Firstly, the definition of 

‘posted worker' in Art. 3 o f the Directive refers to Title II o f Regulation No 1408/71. This 

approach was rightly criticised by the Committee on Employment and Social Affairs613 as 

limited to secondment within a company. This definition does not embrace the case of 

employees who go to work in a different company even if the latter forms a part o f a 

multinational group. Therefore, a specific reference to the case o f workers employed by a 

succession of subsidiaries of a multinational group in various Member States should be 

given. Secondly, the reference to Regulation No 1408/71 means that the twelve months

608 C ouncil D irective 98/49 /E C  o f  29  June 1998 on safeguarding the supplem entary pension rights o f  
em ployed  and self-em ployed  persons m oving within the Com m unity [1998] OJ L 209/46.
609 S ee Pennings, n. 489  above, at 224 .
610 Art. 6( 1) o f  C ouncil D irective 98/49/E C .
M1 S ee Pennings, n. 489  above, at 224 .
612 Art. 6 (2 ) o f  C ouncil D irective 98/489/E C .
612 S ee Report o f  20  April 1998 on the proposal for a Council Directive on safeguarding the supplementary 
pension rights o f  em ployed and self-em ployed  persons m oving within the European U nion (C O M (97)0486- 
C 4 -0 6 6 1 /9 7 -9 7 /0 2 6 5 (C N S )) o f  C om m ittee on Em ploym ent and Social Affairs. A 4 -0 134/98. A vailable from 
< http://w w w 2.europarl.eu.int/>.
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limit o f applicability of the law o f the sending Member State applies in the case of 

supplementary pensions as well. This rule does not reflect the reality o f labour mobility of 

highly skilled employees for whom longer periods of secondment and participation in 

supplementary pension schemes are not unusual.

Within this matrix, Council Directive 98/49/EC is rightly viewed by the Committee on 

legal Affairs and Citizens' Rights as a merely first step aimed at increasing mobility of 

workers covered by supplementary schemes.614

4.2.3. Social security for frontier workers: benefits and disadvantages of the 

choice between the law Member States of residence and employment.

A. Definition o f  a ‘frontier worker

The Community definition o f a ‘frontier worker’ for the purposes o f social security is 

‘any employed or self-employed person who pursues his occupation in the territory of a 

Member State and resides in the territory o f another Member State to which he returns as 

rule daily or at least once a w eek'.615 This status is retained by a frontier worker who is 

prevented from returning to the place where he resides as a consequence o f being posted 

elsewhere in the territory o f the same or another Member State by the undertaking to which 

he is normally attached, or engagement in the provision of services elsewhere in the 

territory o f the same or another Member State, for a period not exceeding four months.616 

Save that, the notion of frontier worker presupposes a regular movement across the border. 

Therefore, a person who after having transferred his residence to a Member State other 

than the State o f employment, no longer returns to that State to pursue occupation there is 

not covered by the term ‘frontier worker’.617

In this connection, the question arises whether the definition o f ‘frontier worker’ covers 

the situation of a teleworker whose movement across the border is exercised in a virtual 

manner or takes place on a more rare basis than ‘daily or at least once a week’. Some 

commentators suggest that the case of teleworker does not fall within the scope of 

Regulation No 1408/71 since such a worker has not exercised the right to free movement

614 S ee Report o f  3 N ovem ber 1998 on the C om m ission Green Paper entitled ‘Supplem entary pensions in the 
Single  M arket’. C om m ittee on Legal Affairs and C itizens’ Rights. A 4-0 4 0 0 /9 8 . A vailable from 
< http://w w w 2.europarl.eu.int/>.
615 Art. 1(b). o f  Regulation N o  1408/71.
616 Ibid.
617 See C ase 2 3 6 /87 , A nna B ergem ann  v B undesanstalt fu r A rbeit, [1988] ECR 5125 , para. 13.
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within the Community . However, Pennings convincingly argues that the Regulation No 

1408/71 does not require movement o f workers, but activities of which an element is lying 

outside the territory o f a Member State619 which follows from the general approach o f the 

Court o f Justice that Regulation No 1408/71 does not apply to activities restricted in all 

respects to the territory o f a single Member State620 but applies to situations where there is 

some international element.621 Nevertheless, this explanation is not enough to bring a 

teleworker within the definition of ‘frontier worker’ if he does not satisfy the criterion of 

regular movement across border.

Arguably, the rigidity o f cross-border requirement in Art. 1(b) is designed for an 

outdated vision o f frontier workers as a mainly low-skilled group o f employees and does 

not reflect the contemporary reality o f teleworking. Therefore, a more flexible and 

accommodating definition o f ‘frontier worker’ is required. Otherwise, teleworkers residing 

in frontier areas may unjustifiably be prevented from some benefits which Regulation No 

1408/71 provides for frontier workers given the specificity o f their position. A more 

controversial matter may be a radical rethinking the definition o f ‘frontier worker’ which 

would embrace all teleworkers regardless of their residence in a frontier area. Such an 

approach would create more equality as regards social security rights for Union citizens 

who are in the same position in terms of splitting residence and employment between two 

or more Member States.

B. Special rules on unemployment benefits.

The present regulation o f the unemployment benefits for frontier workers not only 

differs from that for other categories o f workers and the self-employed but also 

differentiates between wholly and partially or intermittently unemployed frontier workers. 

According to Art. 71(1 )(a)(i), for partially or intermittently unemployed frontier workers 

the competent Member State is that of employment. However, in respect o f a wholly 

unemployed frontier worker Art. 71(l)(a)(ii) stipulates the applicability o f the legislation 

o f the Member State in whose territory he resides.

618 See Pennings, F., The S oc ia l S ecu rity  P osition  o f  Telew orkers in the EU. C onsolidated Report. 
W P /97 /27 /E N . EFILWC. 1997.
6,9 Ibid.
620 See  C ase 153/91, C am ille  P etit v O ffice N a tion a l des Pensions (ONP), [1992] ECR 1-4973, para. 10.
621 See C ase 31 /64 , D e S ocia le  V oorzorg M utual Insurance F und  v W H  B ertholet, [ 1965] ECR 81.
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It may be said that the above rules do not consistently follow the logic o f bona fide  

relationship between a worker and the competent Member State. The bona fide  rule is 

observed in the case o f a partially unemployed frontier worker where the competent 

Member State is the State where the worker has been contributing to the national social 

security scheme he has been affiliated to and with which he retains economic link. 

However, in the case o f a wholly unemployed worker the Member State o f residence 

should provide the benefits at its own expense on the basis o f a legal fiction that the worker 

in question had been subject to its legislation while last employed.

Furthermore, the case law o f the Court of Justice seems to support the idea that 

following the bona fide  principle of relationship between the Member States and frontier 

workers is not the aim o f Regulation No 1408/71. On the contrary, it is emphasised that 

the underlying principle is that Art. 71 of Regulation No 1408/71 is intended to ensure that 

migrant workers receive unemployment benefit in the conditions most favourable to the 

search for new employment. This is explained by the specific nature o f unemployment 

benefit which is not merely pecuniary but includes the assistance in finding new 

employment which the employment services provide for workers who have made 

themselves available to them.622 Within this matrix, Art. 71 of Regulation No 1408/71 is 

based on the assumption that a partially unemployed worker retains strong connections 

with the labour market o f the Member State of employment whereas in the case of a 

wholly unemployed frontier worker has more connections with the State o f residence. 

Therefore, in the latter situation the imperfection o f bona-fide relationship between an 

unemployed frontier worker with the Member State of residence should be ignored for the 

sake o f creation o f a more favourable conditions of re-integration into the labour market of 

the State o f residence. At the same time, the Member State o f residence is considered to be 

in a better position to pay unemployment benefit by ensuring that the worker satisfies the
623conditions for the receipt o f the benefit.

Despite the above generosity, Art. 71, if interpreted literally, has a discriminative 

effect since, unlike other workers624, unemployed frontier workers do not have the right to 

choose between the benefits offered by the Member State of residence and that of last

622 S ee  C ase 39 /76 , B estuur d er  B edrijfsveren ig in g  vo o r  de M etaaln ijverheid  v M outhaan, [1976] ECR 1901, 
para 13; C ase 2 2 1 /8 \ ,A u b in  v U N E D IC  an d  ASSEDIC, [1982] ECR 1991, para. 12; M ieth e, para. 16, n. 626  
below .
623 See  C ase 58 /87 , Rebm ann  v B undesversicherungsasta lt fu r  A ngestellte, [1988] ECR 3467 , para. 15. 
Hereinafter referred to as ‘Rebm ann  ’.
624 See  Art. 71(b) o f  Regulation N o 1408/71.
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employment. Nevertheless, the Court of Justice was prepared to construe the provisions 

of Art. 71 generously in cases where the assumptions of Art. 71 did not correspond to the 

reality o f socio-economic links between frontier workers and the Member States involved.

In the Miethe626 case the Court o f Justice held that a worker who is wholly unemployed 

and who, although he satisfies the criteria laid down in Art. 1(b) o f Regulation No 1408/71, 

has maintained in the Member State in which he was last employed personal and business 

links o f such nature as to give him a better chance o f finding new employment there has 

the right of choice between the benefit offered by the Member State in which he was last 

employed and those offered by the Member State in which he resides.

It can be inferred from the circumstances examined by the Court o f Justice in Miethe 

that the underlying logic of this ruling is that the spirit of Art. 71 cannot be maintained in a 

case where both economic and personal links between a frontier worker and his State of 

residence are so insignificant that the prospects of his re-engagement into the labour 

marker are much weaker than in the Member State of employment. For example, in Miethe 

the only reason for the claimant to have taken up residence in Belgium was to enable his 

children, who were attending a Belgian boarding school, to return home every evening.

It is noteworthy, though, that the Court of Justice found that Art. 71(1 )(a)(ii) cannot 

accommodate the above deviation from typical concentration o f socio-economic links that 

a frontier worker had. Therefore, in order to protect the interests o f a frontier worker in 

Miethe the Court o f Justice assimilated a position of such a worker to that o f a ‘worker 

other than a frontier worker’ which effectively brought the claimant within the scope of 

Art. 71(1 )(b) of Regulation No 1408/71.

In practice the Miethe judgment has been used by the competent agencies of Member 

States o f residence as a basis to reject the claims of workers whose situation matched the 

circumstances in that case. In this connection, we agree with Pennings who argues that this 

practice is questionable since it is the worker who has the right to choose between the 

benefits o f the Member State of residence and the Member State o f employment, not the 

competent agency o f a Member State. Moreover, the Miethe ruling is unequivocal as 

regards applicability o f Art. 71 (1 )(b) to the case of such a worker.

In any case, the deviation from the principle of lex loci lahoris in the case o f a wholly 

unemployed frontier worker does not change this paradigm. The derogation o f Art. 71 of

625 See  para. 10. o f  the Judgment in M iethe, n. 626  below .
626 C ase 1/85, H orst M iethe  v Bunciesanstalt fu r  A rbeit, [1986] ECR 1837, para. 16 , referred to in this thesis 
as " M iethe’.
627 S ee Pennings, n. 489  above, at 201 .
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Regulation 1408/71 does not affect the principle that the competent State for unemployed 

workers is the State o f last employment. The obligations of that State are merely 

suspended for so long as the unemployed worker lives in another Member State, so that 

where the person concerned, after receiving unemployment benefit in the State of his 

residence, settles in the Member State in which he was last employed, the latter must begin 

or begin afresh to assume its obligations in relation to unemployment benefit or any 

allowances conditional on the receipt o f the unemployment benefit.628 Therefore, by 

transferring his residence to the Member State of employment a wholly unemployed 

frontier worker can overcome the restriction on the choice between the benefits of the 

Member State o f residence and the State o f employment.

Another issue of application o f Art. 71(1 )(a) is differentiation between wholly and 

partially unemployed frontier worker. The definitions of a partially unemployed worker 

differ from one Member State to another. In this connection, the Court o f Justice held in 

R.J. de Laat v Bestuur van het Landelijk instituut sociale verzekeringen629 in order to 

determine whether a frontier worker is to be regarded as partially unemployed or wholly 

unemployed within the meaning o f Art. 71(1 )(a) of Regulation No 1408/71 uniform 

Community criteria must be applied. This follows from the balance between the powers 

o f the Community and the Member States, as it is elucidated by the Court o f Justice: 

although Member States retain the right to lay down the conditions creating the right or the 

obligation to become affiliated to a social security scheme or to particular branch o f such a 

scheme, this does not include the right to determine the extent to which their own 

legislation or that of another Member State is applicable.631

The de Laat ruling does not provide a definition o f a wholly unemployed frontier 

worker. Instead, the Court o f Justice articulates two criteria for application o f the law of 

the Member State o f residence, namely, when ‘a frontier worker no longer has any link 

with the competent Member State and is wholly unemployed’ . From the circumstances 

o f this case it is clear that a frontier worker who remains employed with the same 

undertaking, but part-time, while available for work on a full-time basis should be subject 

to the law of the Member State o f work. However, it is doubtful that the application of the

628 See C ase 131/95, P.J. H ujbrechts  v C om m issie  voor de  behandeling van adm in is tra tieve  gesch illen  
in g evo lg e  a rtike l 41 der A lgem ene B ijstan dsw et in de  p ro v in c ie  N oord-B rabant, [1997] ECR 1-1409.
629 See C ase C -444 /98 , R.J. de L aat v B estuur van het Landelijk instituut so c ia le  verzekeringen , [2001] ECR 
1-2229. Hereinafter referred to as ‘de  L a a f .
620 Ibid., para. 18.
631 S ee  C ase 2 7 6 /81 , K uipers, [1982] ECR 3027 , para. 14.
632 See para. 36 o f  the Judgment in d e  Laat, n. 629 above.
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de Laat test can be as easy in less clear-cut cases. It is noteworthy that the criteria laid 

down by the Court o f Justice are wider than the formula of Regulation No 1408/71 in that 

they include the requirement that a frontier worker no longer has any link with the 

competent Member State. This additional criterion can be construed as a further 

development o f the interpretation given by the Court of Justice to Art. 71 o f Regulation No 

1408/71 as intended to ensure that migrant workers receive unemployment benefit on the 

conditions most favourable to the search for new employment.633 In this connection, the 

criterion o f a link with the competent State other than being in an employment relationship 

can be particularly pertinent for classification o f a frontier worker as intermittently 

unemployed rather than wholly unemployed.

Nevertheless, the delineation between different categories o f unemployed frontier 

workers is not unanimously considered to be a right solution. According to Art 51 o f the 

proposal for a Council Regulation on coordination of social security systems, a unified rule 

o f the law o f the State o f the last employment should apply to all unemployed persons who 

during their last employment resided in a Member State other than the competent State. 

Effectively, this means that the drafters o f the proposal give preference to the bona fide  

relationship between a Member State and persons who are or have been employed or self- 

employed in its territory as bona fide  contributors to the national system o f social security. 

Such an arrangement is more fair in respect of Member States where the frontier worker 

has been resident but has not been affiliated to the national social security system.

However, commentators observe that the Member State of employment may be put off 

by the rule o f Art. 51 of the proposal that the frontier worker should make himself 

available to the employment services in the territory of the State in which he resides.634 

According to this arrangement, the presently secured bona fide  connection between 

payment o f unemployment benefit by the Member State and the supervision over the re

integration o f an unemployed worker into the labour market of that State disappears. The 

legitimate interest o f the competent Member State to control the availability o f the 

unemployed worker for the employment services is satisfied, according to the proposal, by 

means o f supervision exercised by the Member State o f residence. In this context, 

cooperation between the competent institutions of the Member State o f residence and the 

Member State o f employment would be important. In particular, it is pertinent in the

6”  See  C ase 39 /76 , M outhaan, [1976] ECR 1901, para. 13; Case 227 /81 , Aubin, [1982] ECR 1991, para. 12 
and M eithe, n. 626  above, para. 16.
634 See  Pennings, n. 489  above, at 210.
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situation of a frontier worker that the employment services of the Member State of 

residence should not limit their assistance to the national labour market but take into 

account the opportunities o f the labour marker in the Member State where the frontier 

worker was last employed.

It must be taken into consideration that even under the present rules although the 

obligation to assist unemployed frontier workers in their search for new jobs is imposed 

only on one Member State, this does not prevent the authorities o f another Member State in 

which the worker has been employed or where he resides from also assisting him in this 

task.63'*' Arguably, this factor should be reflected and encouraged in Community law. 

Specifically, both the Member State o f employment and residence should take necessary 

steps in order to facilitate the activities of EURES (European Employment Services) as a 

’key instrument to advertise job vacancies across the EU’636 whose objectives include the 

transnational, interregional and cross-border exchange of vacancies and job applications.637 

The effective utilisation of the mechanisms o f EURES by the employment services 

responsible for border regions as EURES partners638, should be seen in the context of the 

task o f the development o f ‘European labour markets open and accessible for all' set out
• • /L"5Q

by the Commission. Another Community initiative which is pertinent to the issue of re

integration o f unemployed frontier workers is the trans-European cooperation framework 

for European Regional Development Fund (Interreg). Strand A o f Interreg III specifically 

includes promoting the integration o f the labour market and social inclusion as a priority 

topic as well as a broader task o f increasing human and institutional potential for cross- 

border co-operation to promote economic development and social cohesion for which 

Community funding is made available.640 Within this matrix, a comprehensive cross- 

border arrangement o f the assistance with re-integration into economic activity within a 

truly united labour market in frontier regions can be important for frontier workers as a

635 See O pinion M iethe, n. 626  above.
636 See C om m unication o f  3 June 2003  from the C om m ission to the C ouncil, the European Parliament, the 
European E conom ic and Social C om m ittee and the C om m ittee o f  the R egions on im m igration, integration 
and em p lo y m en t. COM (2 0 0 3 ) 336  final.
637 See  C om m ission  D ecision  o f  23 D ecem ber 2002  im plem enting Council R egulation (E E C ) N o  1612/68 as 
regards the clearance o f  vacancies and applications for em ploym ent [2003] OJ L 5/16 .
638 Ibid., Art. 3.
639 C om m unication from the C om m ission  to the Council o f  28 February 2001 on new  European labour 
markets. COM  (2 0 0 1 ) 116 final.
640 See C om m unication from the C om m ission to the Member States o f  28 April 2 0 0 0  laying dow n guidelines 
for a C om m unity initiative concerning trans-European cooperation intended to encourage harmonious and 
balanced developm ent o f  the European territory -  Interreg III [2000] OJ C 143/08.
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sign o f solidarity more characteristic for Union citizenship rather than economic 

membership o f nationals tied to national labour markets and national welfare states.

The proposal seems to be based on the assumption that the State of residence should 

universally be deemed the most likely place o f re-integration into the labour market. It is 

questionable though whether this presumption is adequate for a frontier worker, such as 

partially or intermittently unemployed frontier worker, whose chances o f re-integration 

into the labour market may be much higher in the State of employment than the State of 

residence.641 Without the aforementioned co-operation between neighbouring employment 

services, inquiries between the Member States concerned would only create unnecessary 

administrative routine.

The above analysis of Art. 51 of the proposal, as compared with the present rules of 

Regulation No 1408/71, leads us to the conclusion that in the absence o f a genuine 

Community-wide solidarity between Member States with regard to social security the rules 

governing unemployment benefit for frontier workers are bound to be compartmentalised 

according to the chosen criteria o f bona fide  relationship between a worker and either the 

State o f employment or the State o f residence. An ideal arrangement which would satisfy 

the interests o f all parties is hardly possible. Simplification of the rules on unemployment 

benefits for frontier workers gives preference to the bona fide  link between a Member State 

and a worker who is employed in its territory and contributes to the publicly accumulated 

resources o f that State. This may yield positive results in terms of unification and clarity of 

the rules. However, the other side of the coin is incoherence of the unified rules and the 

actual diversity o f situations involving partially and wholly unemployed frontier workers. 

In this context, the appraisal o f the proposal from the perspective of Union citizenship 

cannot be unequivocal. On the one hand, the choice in favour o f bona fide  relationship 

between a worker and the State of employment can hardly be seen as a step towards 

creation o f a Community-wide solidarity between Member States and Union citizens in the 

area o f social security. However, on the other hand, it may be seen as an attempt at creation 

o f a coherent framework o f cross-border co-operation between Member States where the 

burden of payment is on the Member State with whom the worker has had a bona fide  

employment relationship while both the Member State of residence, with whom the worker 

maintains personal connection, and the Member State of the last employment have an 

obligation to assist the worker with re-integration into the labour market.

64! Q f  pennings, n. 489  above, at 210.
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Finally, the rules o f calculation o f unemployment benefit have certain specific features 

in the case o f a frontier worker since the factual circumstances which can affect the amount 

o f the benefit may be found in a Member State other than the competent one. The rights of 

a partially or intermittently unemployed frontier worker are protected under Art. 68(2) of 

Regulation No 1408/71 which requires that the competent institution o f a Member State 

whose legislation provides that the amount o f benefits varies with the number of members 

of the family, shall take into account also members of the family o f the person concerned 

residing in the territory of another Member State, as though they were residing in the 

territory o f the competent State unless another person in the Member State o f residence is 

entitled to unemployment benefits for the calculation of which the members o f the family 

are taken into consideration. This proviso is applicable to a frontier worker in the same 

way as to any other worker whose family members reside in a Member State other than the 

competent one.

However, the general rule applicable in the case where the competent institution of a 

Member State whose legislation provides that the calculation o f benefits should be based 

on the amount o f the previous wage or salary proved to require interpretation o f the Court 

o f Justice in the context of applicability to a wholly unemployed frontier worker. Art. 68(1) 

requires in this case that the competent institution of a Member State should take into 

account exclusively the wage or salary received by the person concerned in respect of his 

last employment in the territory of that State. However, if the person concerned had been 

in his last employment in that territory for less than four weeks, the benefits should be 

calculated on the basis o f the normal wage or salary corresponding, in the place where the 

unemployed person is residing or staying, to an equivalent or similar employment to his 

last employment in the territory o f another Member State.

However, the Court o f Justice explained in Fellinger642 that the above rule refers to the 

ordinary case o f the worker who is normally employed in the territory o f the competent 

Member State. The application of this provision to wholly unemployed frontier worker 

would produce the result that, since by definition he is in the position contemplated by the 

second sentence o f Art. 68(1), the rules which that provision lays down by a way of an 

exception would normally be applied to him and he would never be able to receive 

unemployment benefit based on the wage or salary actually received in his last

M2 C ase 67 /7 9 , W aldem ar F ellinger  v B undesanstalt fu r  Arbeit, N urem berg, [1980] ECR 535.
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employment. According to the Court of Justice, such treatment would place a wholly 

unemployed frontier worker in an unfavourable situation compared with workers in 

general and, moreover, conflict with the requirements of the free movement o f workers.643 

In particular, it is noteworthy that the Court o f Justice’s reasoning takes into account the 

socio-economic aspect o f the situation emphasising that ‘since daily movements often take 

place from countries with low wages to countries with higher wages the fact that 

unemployment benefit paid to frontier workers could never be calculated on the basis of 

the higher wages would in fact be such as to discourage those movements and thus the 

mobility o f workers within the Community'.644

On these grounds the Court o f Justice held that in the case o f a wholly unemployed 

frontier worker the Member State of residence should calculate the unemployment benefit 

taking into account the wage or salary received by the worker in the last employment held 

by him in the Member State in which he was engaged immediately prior to his becoming 

unemployed.

The above approach fits well within the concept of a Union citizenship where a worker 

should enjoy the right to free movement and the rights consequent on that without any 

disadvantage regardless o f the combination o f the residence and employment factors. The 

Fellinger ruling takes the element a Community-wide solidarity reflected in the rule that 

the Member State o f residence is required to pay unemployment benefit to a resident who 

has not contributed to its social security system one step further by imposing on the State 

o f residence the rules o f calculation o f the benefit on the conditions most favourable for the 

unemployed frontier worker.

Whereas in Fellinger the Court o f Justice came to the conclusion that the difference 

between the situation o f a frontier worker and a worker normally employed in the Member 

State o f residence rules out application o f the same rules, Grisvard and Kreitz645 

demonstrated that, save the Fellinger context, the paradigm of the rules on unemployment 

benefit for wholly unemployed frontier workers is to equate the system of unemployment 

benefits for frontier workers with that o f workers whose last employment was in the State 

o f residence.646 In this case the Court of Justice held that Articles 68(1) and 71(1 )(a)(ii) of 

Council Regulation No 1408/71 are to be interpreted as meaning that the institution of the

643 See para 6 o f  the Judgment in F ellinger, n 642 above.
644 Ibid.,
645 C ase C -201 /91 , B ern ard  G risva rd  an d  G eorges K reitz  v A ssocia tion  p o u r  I'em ploy  dans VIndustrie et le  
com m erce  de  la  M oselle  (ASSEDIC), [1992] ECR 1-5009.
646 Ibid., para. 17.
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State o f residence responsible for the payment of unemployment benefits to wholly 

unemployed frontier workers should not apply the ceilings which exist in the State of 

employment to the remuneration which forms the basis for calculating those benefits. In 

Grisvard and Kreitz this approach was beneficial for the claimants since the system 

established in the Member State o f residence was more generous than that in the Member 

State o f employment in that it did not impose the ceilings. However, in the reverse case a 

wholly unemployed frontier worker might prefer the conditions under the system of the 

Member State o f his last employment. In this connection, it is submitted, the argument that 

the attachment of a wholly unemployed frontier worker exclusively to the system of the 

State o f residence is always more in conformity with the interests o f frontier workers647 

does not necessarily correspond to the reality in which the interests o f a frontier worker are 

spread between two Member States.

C. Administrative checks and medical examinations o f  frontier workers in receipt o f  

benefits listed in Art. 51 o f  Regulation No 574/72.

Art. 51 o f Regulation No 574/72 stipulates a general rule that when a person in receipt 

o f such benefits as (a) invalidity benefits, (b) old-age benefits awarded in the event of 

unfitness for work, (c) old-age benefits awarded to elderly unemployed persons, (d) old- 

age benefits awarded in the event o f cessation of a professional or trade activity, (e) 

survivors’ benefit awarded in the event of invalidity or unfitness for work, is staying or 

residing in the territory o f a Member State other than the State in which the institution 

responsible for payment is situated, administrative checks and medical examinations are to 

be carried out, at the request o f that institution, by the institution o f the place o f stay or 

residence o f the recipient in accordance with the procedures laid down by the legislation 

administered by the latter institution. However, the institution responsible for payment 

reserves the right to have the recipient examined by a doctor of its own choice.

The effect of the above rule on the rights of frontier workers displays itself in at least 

two aspects. Firstly, the competent institution can be tempted more often to exercise the 

right to require that a frontier worker should be examined by a doctor o f its own choice in 

the Member State o f employment since in the case of a frontier worker, by definition, it 

can be presumed that the distance between his place o f residence and the competent

647 S ee  paras. 14 and 15 o f  the Judgment in Rebmann, n. 623 above.
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institution is not necessarily greater than the distance between his place o f residence and 

the institution o f the place o f residence. Secondly, in the case o f a dispute over the results 

o f the medical examination, a frontier worker can be disadvantaged if the competent 

institution does not take into account the medical records from the Member State of 

residence despite the specificity o f his position. On the one hand, the Member State whose 

legislation was applicable at the time when incapacity for work followed by invalidity 

occurred has the right, pursuant to Art. 39 of Regulation No 1408/71 to determine in 

accordance with its own legislation whether the person concerned satisfies the conditions 

for entitlement to benefits. On the other hand, the medical records o f the frontier worker in 

question can be more comprehensive in the Member State of his residence.

The above issues are dealt with in Voeten and Beckers648. In this case the Court of 

Justice construes the rules o f Art. 51 o f Regulation No 574/72 in the light o f Art. 40 of the 

Regulation in a way that balances the legitimate interests of the two parties. On the one 

hand, in the case o f the first assessment o f invalidity benefit granted to a person who is 

resident in a Member State other than that o f the competent institution, such an institution 

has the right to determine the degree of invalidity on the basis of its medical examination 

without requesting a prior examination by the institution of the place o f residence. But on 

the other hand, the competent institution must take account o f any documents, medical 

reports and administrative information from the institution in the Member State in which 

the worker resides.

It is crucial that in this ruling the Court o f Justice elucidated that, contrary to the 

submission o f Advocate General Ruiz-Jarabo Colomer, the application o f provisions of 

Art. 40 o f Regulation No 574/72, although they govern the situation o f a worker who has 

been subject to the legislation o f two or more Member States according to which the 

amount o f invalidity benefits does not depend on the duration of periods o f insurance , is 

not limited to that situation but extends mutatis mutandis to the situation of a frontier 

worker who has been subject to a single set of legislation of such a type.650

At the same time, it follows from the ruling in Voeten and Beckers that, as regards the 

element o f territorial proximity o f the competent institution, the conclusions o f the Court of

648 C ase C -2 7 9 /9 7 , B estuur van het Landelijk  instituut so c ia le  verzekeringen  v C.J.M . Voeten an d  J. Beckers, 
[1998] ECR 1-8293.
649 S ee A nnex IV, Section A o f  Council Regulation (EEC) N o 1408/71.
650 See paras. 45 and 46  o f  the Judgment in Voeten an d  Beckers, n. 648 above. Cf., points 51 -56  o f  the 
O pinion in Voeten an d  Beckers.
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Justice in Martinez Vidal651 are applicable to the situation of a frontier worker as well as a 

former frontier worker. The competent institution, if it decides to require the examination 

o f the claimant by the doctor o f its own choice, should balance it against legitimate 

interests o f the person involved. In particular the state of health o f the claimant must be 

taken into account. Moreover, the responsible institution should cover travel expenses. 

Even though these factors are not always relevant in the situation o f a frontier worker, 

especially if  he resides nearer to the competent institution, the choice o f these criteria 

should be done on the case-to-case basis. However, other reasons justifying the priority of 

medical examination in the State of residence are of universal value, namely that it is in 

principle in the interests o f a recipient o f invalidity benefits to be examined by the medical 

staff with whom he is most familiar and who speak the language o f the State in which he 

lives.652

In this connection, the proper interpretation of Art, 51(1) of Regulation No 574/72 is 

that it precludes the competent institution from carrying out the administrative checks and 

medical examination o f a frontier worker without requesting a prior examination by the 

institution of his place o f residence. As a result, a frontier worker is given the most 

favourable treatment as regards periodical administrative checks and medical examinations 

which neutralises the potential difficulties that may discourage such a person from exercise 

o f the right to free movement in the form of partial migration. However, as far as the initial 

assessment is concerned, the interests of the frontier worker are balanced against the 

legitimate rights o f the competent Member State in such a way which shows a lesser 

degree of solidarity between Member States when it comes to entrusting assessment o f the 

degree o f invalidity to an institution o f a Member State other than the competent one.

D. Family benefits and allowances.

The Community protection o f the rights o f frontier workers to family benefits and 

allowances is defined by the continuum between elimination o f residence condition and 

the right o f the Member States to impose such a requirement where the Community rules 

on co-ordination o f social security systems allow that. Within this matrix, an extensive 

range o f issues concerning family benefits and allowances in situations involving frontier

651 C ase C -344 /89 , M artinez Vidal v G em eenschappelijke M edische Dienst, [1991] ECR 1-3245.
652 Para. 35 o f  the Judgment in Voeten an d  Beckers, n. 648 above.
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workers is covered in Regulation No 1408/71, Regulation No 574/72 and the case law of 

the Court o f Justice.

Firstly, the specific nature o f family benefits and allowances which is to meet family 

expenses makes the relationship between these benefits and the actual living standards and 

domestic situation of a worker particularly pertinent. Form this perspective, the 

incompatibility of the socio-economic position of a partial migrant, such as frontier 

worker, whose family members reside in a Member State other than the State of 

employment and a worker who is employed in the Member State o f his residence is 

obvious and crucial for the right to free movement. At the same time, the Member States' 

concern as regards partial migrants is to prevent concurrent compensation o f social benefits 

o f the same kind during the same period and for the same situation which would be 

contrary to the principle of fair sharing of family expenses by the society. In this 

connection, the question whether the benefit should be paid by the Member State of 

residence or the State o f employment, and at which rate is essential for frontier workers as 

long as Member States retain their right to shape the national welfare systems.

In the light o f the above matter, in order to secure the fundamental right to free 

movement for frontier workers Regulations No 1408/71 and 574/72 contain a set of 

provisions that modify the application of the principle of lex loci laboris and establish the 

rules applicable in the case o f overlapping entitlement to family benefits. According to the 

interpretation given by the Court of Justice, the rule that a person is subject only to the 

legislation o f the Member State o f employment laid down in Art. 13 of Regulation 1408/71 

does not preclude certain benefits being governed by the more specific rules of that 

Regulation653 such as Articles 73, 74 and 76 of Regulation No 1408/71 and Art. 10 of 

Regulation No 574/72.

The first derogation from the rule o f lex loci laboris is based on the concept o f equation 

o f the position o f a frontier worker to that o f a resident worker as regards his personal 

circumstances. According to Articles 73 of Regulation No 1408/71, an employed or self- 

employed person whose family resides in a Member State other than the competent State is 

entitled to family benefits in the Member State of employment as if his family members 

were resident in that Member State. The same rule applies to an unemployed person who 

draws unemployment benefit under the legislation of a Member State where he last was

653 S ee  C ase 22 7 /8 1 , A ubin  v U NEDIC an d  ASSEDIC, [1982] ECR 1991, para. 11; C ase 150/82, C oppola  v 
Insurance Officer, [1983] ECR 43 , para. 11.
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employed or self-employed.654 On the one hand, this rule abolishes the residence 

requirement. However, on the other hand, assimilation of a frontier worker to a resident in 

the Member State o f employment means that a frontier worker may well not enjoy the 

same degree o f equality as a worker who is normally employed in the Member State of 

residence in terms o f the real value o f the family benefit in the Member State where his 

family members reside.655 From this angle, the incompatibility o f the socio-economic 

positions o f a partial migrant and a person who is employed in the Member State of 

residence could not be reflected adequately if Community rules on co-ordination of social 

security systems were based exclusively on the lex loci laboris principle, even though this 

arrangement is fair from the perspective of the bona fide  relationship between the worker 

and the Member State o f employment where he is a contributor to the national welfare 

system.

The above dilemma is currently resolved in Regulation No 1408/71 and Regulation No 

574/72 by contextualisation o f the principle of Art. 41 (formerly Art. 51) EC that the 

measures adopted in the field o f social security should secure freedom o f movement for 

workers in situations where there is overlapping of benefits due under the legislation of 

both Member State o f residence and that of employment. The following analysis 

demonstrates that the rules on overlapping family benefits give a priority to the 

correspondence between residence and work-related activity in a Member State under 

whose legislation the family benefit is due. Yet if no family member o f a frontier worker is 

engaged in employed or self-employed capacity, the bona fide  relationship o f the frontier 

worker with the Member State o f employment is decisive. However, in either case the 

value o f the benefit which the family o f a frontier worker can enjoy is the most favourable.

The entitlement to benefits or family allowances due under the legislation o f a Member 

State according to which acquisition of the right is not subject to conditions of insurance, 

employment or self-employment, should be suspended in the case of overlapping, 

according to Art. 10 o f Regulation No 574/72. The proviso of Art. 73 o f Regulation No 

1408/71 is neutralised by establishing the rule that a supplement should be paid by the 

State whose benefit is suspended if this benefit exceeds the benefit which has to be paid. 

Consequently, where the entitlement to family benefits is based on the concept of social 

solidarity for all residents which is relatively loosely connected with their bona fide  

economic contribution to the national society, Community law modifies the application of

654 Art. 74 o f  Regulation 1408/71.
655 S ee Pennings, n. 489  above, at 173
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the principle of lex loci laboris so that the migrant’s rights are not diminished as a result of 

Community law application.

A similar approach is adopted in cases o f overlapping entitlements where the bona-fide 

attachments of a family unit are more complex than the type described in Art. 73 of 

Regulation 1408/71 and involve carrying on occupation in both Member State of 

employment and that o f residence. Art. 76 o f Regulation No 1408/71 stipulates that if 

during the same period, for the same family member and by reason of carrying on an 

occupation, family benefits are provided for by the legislation o f the Member State in 

whose territory members o f the family are residing, entitlement to the family benefits due 

in accordance with the legislation o f another Member State would be suspended up to the 

amount provided for in the legislation of the fist Member State.

Consequently, the fact o f economic activity in the Member State o f residence 

combined with the personal link o f the family o f a frontier worker with that Member State 

results in suspension o f lex loci laboris principle. Accordingly, whereas Art. 10( 1 )(a) of 

Regulation No 574/72 establishes a general rule that allowances payable by the State of 

employment take priority over allowances payable by the State o f residence which are 

consequently suspended, where a professional or trade activity is exercised or pursued in 

the State o f residence. Art. 10(l)(b)(i) lays down a converse rule that the right to 

allowances payable by the State o f residence prevails over the right to benefits payable by 

the State o f employment, which are then suspended. As a result, the principle is that where 

a person having care o f children exercises a professional or trade activity in the territory of 

the State o f residence o f those children, the allowances payable by the State of 

employment in pursuance o f Art. 73 are suspended.656

However, the rule o f suspension does not abolish the general principle o f lex loci 

laboris. Art. 76 is designed solely to restrict the possibility o f overlapping entitlement to 

benefits and, in this sense, complements Art. 73. At the same time, it does not have an 

overriding priority since, as the Court of Justice elucidated, this would restrict the range of
657facilities enjoyed by migrant workers under Art. 73.

The positive effect o f the above rule on the rights of frontier worker is particularly 

evident in the Salzano658 judgment. In this case the court of Justice ruled that the pursuit of

656 S ee  C ase C -l 19/91, U na M cM enam in  v A djudica tion  Officer, [1992] ECR 1-6393, para. 25. Hereinafter 
referred to as ‘M cM enam in
657 S ee C ase C -l 17/89, K laus Jurgen  K rach t v B undesanstalt fu r  Arbeit, [1990] ECR 1-2781, paras. 15 and 
16.
f>58 C ase 191 /83 , F.A. Salzano  v B undesanstalt fu r  A rbeit -  K indergeldkasse, [ 1984] ECR 3 7 4 1.
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a professional or trade activity in the State where the family members of a migrant worker 

are residing is not sufficient for the suspension of entitlement conferred by Art. 73 of 

Regulation No 1408/71. It is necessary, in addition, that the family benefits should be 

payable under the legislation o f that Member State which implies that the law of the State 

o f residence must recognise the right to the payment of allowances in favour of the parent 

who works in the State o f residence. Therefore, such a person must fulfil all the conditions 

-both  in form and o f substance -  which are required by the domestic legislation of that 

state in order to exercise that right. For example, there is no suspension in a situation 

where a parent, although economically active in the State of residence, did not submit the 

application for family allowances.659

As to the net value of the benefits, the family of a frontier worker, in effect, receives 

the maximum amount o f the benefits available under the legislation o f both Member States 

involved. The suspension o f rights acquired in pursuance of Art. 73 is only partial if the 

benefits paid by the State o f employment are higher than those paid by the State of 

residence. In such a case the worker is entitled to a supplementary allowance equal to the 

difference between the two amounts, the cost of which is to be borne by the competent 

institution o f the State o f employment.660

Moreover, the aim o f Regulation No 1408/71 pursuant Art. 41 EC, which is to 

guarantee all nationals o f the Member States who move within the Community equality of 

treatment in regard to different national laws and the enjoyment o f social security benefits 

irrespective o f the place o f their employment or residence, requires that it must be 

interpreted uniformly in all Member States. Therefore, the Community rules on 

compensation are applicable regardless o f the arrangements made by national laws on the 

acquisition o f entitlement to family benefits.661

The rules analysed above may create an impression that Community regulations on co

ordination o f social security in respect of family benefits and allowances secure for a 

frontier worker a kind o f treatment which is very close to an ideal of Union citizenship 

where the segmentation o f national social security schemes does not have any adverse 

impact on the rights and socio-economic interests of a partial migrant. However, the recent 

case law reveals that there are still areas in which the residence condition can be used by 

the Member States to deprive a frontier worker of the right to family benefits.

659 S ee ibid., paras. 7, 8 and 11.
660 See  C ase 153/84, A ntin io F erra io li v D eutsche Bundespost, [1986] ECR 1401, para. 18. See also para. 26  
o f  the Judgm ent in M cM enam in, n. 656  above.
661 S ee C ase 104/80, K urt Beek  v B undesanstalt fu r  Arbeit, [1981] ECR 503, para. 7.
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Firstly, frontier workers, by definition, are more likely than other migrants to find 

themselves in situations where the imposition of a residence requirement is allowed under 

Community law on the basis o f the exclusion of special childbirth and adoption allowances 

from the scope o f Regulation No 1408/71 under Art. l(u)(i) o f the Regulation. This 

provision departs from the principle o f exportability o f Art. 42 EC. However, the 

coherence with Articles 39 and 42 EC is maintained since the restriction o f the scope of 

Regulation No 1408/71 cannot in itself have the effect o f adding further disparities to those 

resulting from the lack o f harmonisation of national legislation or of infringing the 

principle o f equal treatment.662 For example, Luxembourg antenatal and childbirth 

allowances listed in Annex II are not embraced by the term ‘family benefits’ under Art. 

l(u)(i) o f Regulation 1408/71 and thus are not available for a frontier worker who is not 

resident in that Member State.663

Secondly, frontier workers are in a worse position than residents as regards special 

non-contributory benefits in respect o f which Art. 10a(l) o f Regulation No 1408/71 

establishes a rule that such benefits referred to in Art. 4(2a) are granted exclusively in the 

territory o f the Member State where the person in question resides, in accordance with the 

legislation of that State, provided that such benefits are listed in Annex Ila.

An additional problem concerning special non-contributory benefits is that they are 

vaguely described in Community law so that the Member States can be tempted to include 

some benefits in Annex Ila unjustifiably.664 There are certain safeguards against this 

danger. Firstly, the mechanism of listing a benefit in Annex Ila requires that a Member 

State should make a proposal to the Council which decides whether to accept it. Secondly, 

the Administrative Commission devised the criteria to be met for a benefit to be classified 

as a ‘special non-contributory’ one.665 Nevertheless, this system may fail, and in Leclere 

and Diaconescu666 the Court o f Justice held that Annex Ila to Regulation 1408/71 was 

invalid in so far as the Luxembourg maternity allowance appeared in point I. Luxembourg 

(b) since it was paid to every pregnant woman and to every woman who has given birth, on 

the sole condition o f residence. Hence the argument that the criteria of a special non

662 S ee L eclere  a n d  D eacon escu , n. 666  below , para. 29.
66> See  ibid., para. 38.
664 See  Pennings, n. 489  above, at 67.
665 S ee R esolution o f  the Adm inistrative C om m ission  o f  29  June 2000  concerning criteria for the inclusion o f  
benefits as ‘special non-contributory benefits’ in A nnex II, Section III or A nnex Ila o f  R egulation (EEC) N o  
1408/71 [2001] OJ C 44 /06 .
666 C ase C -43 /99 , G hisla in  Leclere, A lina D eaconescu  v C aisse nationale des pres! a t ions fa m il tales, [2001] 
ECR 1-4265, para. 29, in this thesis referred to as ‘L eclere an d  D eaconescu  ’.
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contributory allowance, such as the link to the social environment characteristic of the 

Member State, were met in so far as the allowance was aimed at promoting a higher birth 

rate was dismissed by the Court o f Justice.

The socio-economic origin of special non-contributory benefits is traced by the 

analysts to the desire o f the Member States to limit social security expenditure and a 

concern about possible abuse o f national rules by migrants who can secure open-ended 

entitlements to certain benefits in Member States with more generous benefit regimes.667 

Although such justification contradicts the logic o f elimination o f all obstacles to free 

movement o f persons including the residence condition. Art. 10a is the evidence that, at 

least in this part the Community regulation o f social security allows the interests of the 

Member States to prevail. As White convincingly argues, the existence of special non

contributory benefits is "a part o f the price paid for coordination rather than convergence as
AARthe underlying policy’. The Proposal for a Regulation on coordination o f social security 

systems669 simply suggests a definition of special non-contributory benefits which is more 

strict in that it makes the criterion o f means-testing mandatory.670 Therefore, the problems 

related to the residence requirement for entitlement to special non-contributory benefits 

and consequent on that exclusion o f frontier workers are likely to persist until 

harmonisation o f social security within the Community.

Thirdly, the scope o f protection for frontier workers receiving an invalidity pension 

whose rights are determined by Art. 77 of Regulation No 1408/71 is narrower compared to 

other workers. In Fahmi67' the Court o f Justice confirmed that for the purposes of Art. 77 

the benefits for dependent children to which persons receiving pensions are entitled 

irrespective o f the Member State where they reside are limited to family allowances 

alone.672 Ergo whenever a family allowance is classified as a family benefit rather than a 

family allowance a Member State can deny a frontier worker in receipt of an invalidity
673pension such a family benefit on the grounds o f residence.

The above approach is objectionable for several reasons. First, a frontier worker in 

receipt o f an invalidity pension deserves a full-scale Community protection o f his rights in

667 S ee  W hite, n 563 above, at 68.
668 Ibid., at 68.
669 S ee  n. 557  above.
670 S ee  Art. 55 ( I )  o f  the Proposal.
671 C ase C -33 /99 , H assan Fahmi, M. E sm oris C erdeiro -P in edo  A m ado  v B estuur van  de Socia le  
V erzekeringsbank, [2001] ECR 1-2415. Hereinafter referred to as ‘F a h m i’.
672 Ibid., para. 33.
67 ' For exam ple, see paras. 39-44  o f  the Judgment in Leclere an d  D eaconescu, n. 666  above.
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the area o f social security as a person who has genuinely exercised the right to free 

movement. Second, a frontier worker in question can in all respects be regarded as having 

a bona fide  relationship with the Member State of employment. He had paid social 

contributions while being employed and continues to be subject to deductions under a 

compulsory sickness insurance scheme. Consequently, a person such as a frontier worker 

in receipt o f an invalidity pension who contributes to a compulsory sickness insurance 

scheme falls within the definition o f a worker under Art. 1(a) o f Regulation No 1408/71. 

Moreover, the fact that such a worker has never been employed in the Member State of 

residence and because o f invalidity cannot take up paid work in the future leads to the 

situation that he has not been subject to the social security system of the Member State of 

residence and cannot claim benefits in that State. In such circumstances would it not be fair 

for a frontier worker in receipt o f invalidity pension to be able to avail himself of the right 

to all family benefits which would be available to him had he been employed rather than in 

receipt o f invalidity benefit or had he complied with the residence criterion?

Unfortunately, Community law, as it stands at present, does not give a satisfactory 

answer to this question. The Court o f Justice is clear in Leclere and Deaconescu that the 

intention o f the drafters o f Art. 77 o f Regulation No 1408/71 was to limit its scope to 

family allowances only.674 In the light o f this conclusion the interpretation o f other 

provisions o f the Regulation inevitably takes the form of the priority o f a lex specialis over 

lex generalis. As a result, when it came to determining the respective scope o f Art. 77 of 

the Regulation the Court o f Justice held that no provision of Regulation No 1408/71 can be 

interpreted as meaning that it enables the recipient of a pension who resides outside the 

territory o f the paying Member State to obtain from that State dependent child allowances 

other than family allowances.675

Arguably, if  one takes into account the aforementioned characteristics o f the position 

o f a frontier worker in receipt o f an invalidity pension, the reasoning o f the Court o f Justice 

displays the deficiency of Art. 77 which can hardly be seen as a tool facilitating free 

movement o f genuine migrants such as frontier workers. The failure to eliminate the 

residence requirement and secure the full scope of rights of such migrants in respect of 

family benefits and allowances for migrants who remain bona fide  contributors means that 

some economically active Union citizens enjoy less Community protection than other in a

674 S ee  para. 41 o f  the Judgment in L eclere an d  D eaconescu, n. 666 above.
675 Ibid., para. 49.
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system where Member States are free to use the residence criterion to limit their 

responsibility towards frontier workers.

The Proposal for a Regulation on coordination of social security systems suggest a 

different framework. Although according to Art. 8 (2) of the Proposal, a person such as a 

frontier worker in receipt o f an invalidity pension is not considered to be a worker, 

paragraph 4(a) o f this Article suggests that such a person should be subject to the 

legislation of the Member State in whose territory he resides, without prejudice to other 

provisions o f the Regulation guaranteeing them benefits pursuant to the legislation of one 

or more other Member States.

Such a rule, though, can be a double-edged sword. On the one hand, as a result o f this 

arrangement, a frontier worker in receipt o f an invalidity pension would enjoy a full scope 

o f entitlement to family benefits and allowances in the Member State o f residence. 

However, the proposed Regulation does not contain any rules for a situation where, under 

the national legislation of the Member State of residence, the acquisition o f family benefits 

or allowances is subject to conditions which cannot be fulfilled by a person who was never 

employed or self-employed in that Member State and was not previously insured there.

The above analysis shows that the exceptions to the abolition o f residence requirement 

contained in Regulation No 1408/71 do not take into account the special situation of 

frontier workers and give rise to discrimination of workers who exercised their right to free 

movement in the form of partial migration.

E. Sickness and maternity benefits.

Pursuant to Art. 19(1) o f Regulation No 1408/71, a worker residing in the territory of a 

Member State other than the state in which he works is subject to the legislation of the 

latter State in respect o f condition for entitlement to sickness and maternity benefits. 

However, the Regulation takes also into account that there may be circumstances in which 

such a person might require medical treatment in the Member State of residence. 

Therefore, a frontier worker has the right to choose between the sickness benefits in kind 

provided in the Member State of residence under Art. 19 and those in the State of 

employment under Art. 20 of the Regulation. By agreement between the competent 

institution and the institution o f the place o f residence cash benefits may also be provided 

by the latter institution on behalf of the former in accordance with the legislation of the 

competent State (Art. 19 (b)).
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Art. 19( 1 )(a) entitles a frontier worker to receive in the State o f residence benefits in 

kind provided by the institution o f his place of residence within the limits and in 

accordance with the provisions o f the legislation administered by that institution as if he 

were insured with it. The same rule applies to the family members of the frontier worker. 

Thus, a frontier worker is assimilated to a bona fide  resident of the Member State. 

Nevertheless, the principle o f the bona fide  relationship between a person and the Member 

State remains untouched due to the compensation rule.

Such assimilation, however, has an element of self-contradiction. On the one hand, the 

rule that the benefits requested from the institution of the Member State o f residence are 

provided on behalf and at the expense of the competent State forms a solid basis for the 

assimilation approach. On the other hand, in Delavant676 the Court o f Justice faced a 

conceptual question about the consequences of assimilation in the case where under the 

legislation of the Member State o f residence a frontier worker or his family members 

would not be entitled to the benefit in question if they had been affiliated to the social 

security scheme o f that Member State.

The position of Advocate General Jacobs in this case was that Art. 19 o f Regulation No 

1408/71 should be construed as requiring full assimilation of a frontier worker to a bona 

fide  resident including the conditions o f entitlement to the benefits in kind in the Member 

State o f residence.677 The Court o f Justice, however, disagreed and held that the conditions 

o f entitlement to sickness benefits in kind for family members o f a frontier worker should 

be governed by the State in which he works in so far as the members o f his family are not 

entitled to those benefits under the legislation of their State of residence.

We agree with Professor White that the argumentation of the Advocate General is more 

logical as far as the concept o f assimilation is concerned.679 Nevertheless, the position of 

the Court o f Justice reflects the specificity o f the position o f a frontier worker. If a frontier 

worker were subject to the conditions of affiliation to a social security scheme of the 

Member State o f residence, he could be required to make contributions not only in the
Z O A

Member State o f employment but also in the Member State of residence. This would be 

incompatible with Art. 13 of Regulation No 1408/71 which stipulates the principle lex loci

676 S ee  C ase C -451/93 , C laudine D elavan t v A llgem eine O rtskrankenkasse fu r  das S a a rla n d  -  Germ any, 
[1995] ECR 1-1545.
677 Ibid., points 19, 20  and 24 o f  the Opinion.
678 Ibid., para. 19 o f  the Judgment.
679 S ee W hite, n. 563 above, at 77.
680 S ee point 19 o f  the Opinion in D elavant, n. 676 above.
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laboris. Moreover, this would put an additional burden on the frontier worker which would 

make the exercise of the right to free movement without transfer o f residence much less 

attractive. For example, as Delavant demonstrated, the contributions paid by a frontier 

worker in the Member State o f employment took into account the risk that his family 

members could claim benefits in kind. Therefore, the bona fide  relationship of the frontier 

worker with the State o f employment would not be rewarded.

If, however, a frontier worker did not satisfy the conditions o f affiliation to the scheme 

in the Member State o f residence his family members could be deprived o f the benefits in 

kind not only in the Member State of residence but also in the Member State of 

employment o f the frontier worker if the legislation of that State prevents the family 

members from receiving benefits in kind, except in urgent cases, and makes it conditional 

on the agreement between the institutions or prior authorisation. Therefore, the application 

o f assimilation between a bona fide resident and a resident frontier worker would create an 

unjustified obstacle for the latter in terms of exercise of his fundamental right to free 

movement. In the light o f these considerations, the interpretation o f Art. 19 o f Regulation 

No 1408/71 by the Court of Justice in Delavant strikes the right balance o f the interests of 

frontier worker and the Member States o f residence and employment.

As far as entitlement to benefits in kind in the Member State of employment is 

concerned, there are two aspects in which frontier workers may find the present regulation 

unsatisfactory. Firstly, the problem exists for persons who terminated their economic 

activity. Such persons loose their status of frontier workers and, as a result, are no longer 

entitled to rely on special rules concerning entitlement of frontier workers to sickness 

benefits in kind in the country where they were previously employed. One may question 

whether this rule is just in respect o f a person who has contributed to the social security 

system of the Member State of employment.

Secondly, the rights o f the family members o f a frontier worker represent a 

conceptually challenging issue. Unlike a frontier worker himself, his family members are 

entitled to benefits in kind in the Member State o f employment only if  there is an 

agreement between the States concerned or, in the absence o f such an agreement, on the 

condition of prior authorisation of the competent institution, save urgent cases (Art. 20 of 

Regulation No 1408/71).

Nonetheless, the provisions limiting entitlement to benefits in kind in the Member State 

o f employment should be seen in the context of the recent string o f cases where the prior 

authorisation rule was challenged on the basis of Community rules on free movement of
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goods and services which can be relied upon by Union citizens who are refused prior 

authorization to receive benefits in kind in another Member State or even by those who
/ O  1

failed to seek prior authorisation. In Decker the Court of Justice ruled that Articles 28 

(formerly Art. 30) EC and Art. 30 (formerly Art. 36) EC preclude national rules under 

which a social security institution o f a Member State refuses to reimburse to an insured 

person on a flat-rate basis the costs o f a pair o f spectacles with corrective lenses purchased 

from an optician established in another Member State, on the grounds that a prior 

authorisation is required for the purchase of any medical product abroad.682 In Kohll683 the 

analogous judgment was based on Articles 49 and 50 EC. Whereas any Union citizen can 

rely on these rulings, it is axiomatic that for frontier workers and their family members the 

development of the case law in this direction would be particularly relevant.

The provisions of Art. 19 of Regulation No 574/72 that in the case o f frontier 

workers and their family members medicinal products, bandages, spectacles and small 

appliances may be issued, and laboratory analyses and tests carried out, only in the 

territory o f the Member State in which they were prescribed, in accordance with the 

provisions of the legislation of that Member State, except where the legislation 

administered by the competent institution or an agreement concluded between the Member 

States concerned or the competent authorities of those Member States is more favourable, 

should also be seen in the light o f the above rulings.

However, there are a number o f sensitive issues concerning correlation between the 

constructs of national social solidarity and free movement which are to be addressed in 

connection with Kohll and Decker case law. Mapping Union citizens’ rights in the area of 

social security onto the protection o f free movement of goods and services means that the 

limitations and ambiguities o f the latter enter the equation. In Kohll and Decker the Court 

o f Justice uses the Dassonville684 test which includes the stage o f identification o f the 

impediment to free movement and subsequent examination of possible justifications. In 

particular, the risk of seriously undermining the financial balance o f a social security 

system might, according to the Court o f Justice, constitute an overriding reason in the 

general interest capable of justifying a barrier to the principle o f freedom to provide

681 S ee C ase 120/95, D ecker  v C aisse  de M aladie  des E m ployes Prives, [1998] ECR 1-1831, hereinafter 
referred to as "D ecker’.
682 Ibid., para. 46.
683 K oh ll v U nion des C aisses de  M aladie, [1998] ECR 1-1931, para. 17, hereinafter referred to as "K ohll’. See 
a lso  C ase C -368 /98 , A bdon  Vanbraekel an d  O thers v A lliance nationale des m utualites chretiennes (ANM C'), 
[2001 ] ECR 1-5363. Hereinafter referred to as "V anbraekel’.
684 C ase 8 /74 , D assonvolle, [1974] ECR 837.

223



services.685 The objective o f maintaining a balanced medical and hospital service open for 

all, even if it is intrinsically linked to the method of financing the social security system, 

may also fall within the derogations on the grounds o f public health under Art. 46 EC in so 

far as it contributes to the attainment o f a high level of health protection.686

In this connection, the preservation of the prior authorisation rule with respect to 

medical treatment in hospitals as distinct from services provided by specialists has been
/O'?

debated. The position of the Court o f Justice on this issue, however, is that the usual test 

should apply to the hospital treatment whereas, in principle, there is no need to distinguish 

between care provided in a hospital environment and care provided outside such an 

environment.688

Another controversial issue is the correlation between social solidarity domain and the 

domain of freedom of movement. On the one hand, the Court o f Justice established the 

principle that the special nature o f certain services, even if they fall within the scope of 

social security, does not remove them from the ambit of the fundamental principle of 

freedom of movement.689 On the other hand, it is clear from Sodemare, Albany690 and 

Ambulanz Glockner691 that public undertakings based solely on the principle of social 

solidarity and which perform services o f general economic interest are excluded from the 

scope o f application o f free movement of services and goods provisions. Therefore, 

commentators have good grounds to claim that where Member States make provision of 

services through publicly funded services and health and welfare benefits free at the point 

o f receipt, the rules on free movement o f goods and services cannot apply. " The Geraets- 

Smits and Peer booms693 judgment where this issue was raised does not provide a clear 

answer. The Advocate General argues in this case that benefits in kind provided directly to 

the patient lack the element o f compensation and therefore cannot be considered as 

services within the meaning o f Art. 49 EC. The Court of Justice disagreed. However, it is 

doubtful that one should read much into this judgment since the Court o f Justice carefully

685 Para. 41 o f  the Judgment in Kohll, n. 683 above.
686 Ibid., paras. 50 and 51 o f  the Judgment.
687 See para. 59 o f  the Joined Opinion in K ohll and D ecker, n. 683 above. See also Cabral, P., “Cross-Border 
M edical Care in the European Union -  Bringing Down a First W all” (1999) 24 ELRev, 387-395 .
688 S ee  para. 41 o f  the Judgment in Vanbraekel, n. 683 above.
689 S ee paras. 23 and 24 o f  the Judgment in D ecker , n. 683 above.
690 C ase C ase C -67/96, A lbany B V  v B edrijfspem ionfon ds Textielindustrie, [1999] ECR 1-5751.
691 C ase C -475/99 , A m bulanz G lockner v L andkreis Sudw estpfalz, [2001] ECR 1-8089.
692 S ee also Hervey, T., “Social Solidarity: A Buttress A gainst Internal Market Law?” in Shaw , J. (ed .) Socia l 
L aw  a n d  P o licy  in an E volving E uropean Union, Hart Publishing. 2000 , at 36 and 42. See also

W hite, n. 563 above, at 85.
(m C ase C -157/99, B.S.M. G eraets-Sm its  v Stich ting Z iekenfods VGZ a n d  H.T.M. P eer  boom s vS tich ting  C Z  
G ro ep  Z orgyerzekeringgen, [2001] ECR 1-5473.
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avoids generalising and specifically refers to the circumstances o f the case which involves 

a system of social security with an element of bifurcation and remuneration, albeit at a flat 

rate, between a hospital and an insurance fund which brings it within the scope o f Articles 

49 and 50 EC.694

Given the fact that the judgments o f the Court of Justice examined above are narrowly 

drawn and, in particular the complicated nature of the tests applied to balance free 

movement and social solidarity, a more suitable solution is the one found in the Proposal 

for a Regulation on coordination of social security systems which gives the family 

members the same right as a frontier worker.695 However, the Proposal is not ideal since 

the heading of Art. 15 o f the Proposal refers to ‘stay in the competent State* meaning 

temporary residence which limits the scope of its application to the situations where a 

frontier worker and his family members require treatment while actually temporarily 

staying in the competent Member State rather than having the right o f choice.

F. Topical issues o f  old ase pensions for frontier workers.

The real value o f income available to migrants in receipt of old age pensions is in many 

cases defined not only by the pension itself but also by various supplementary pensions 

and allowances. Such pensions and allowances often fall within the category o f special 

non-contributory benefits listed in Annex Ila of Regulation No 1408/71 and therefore are 

subject to residence condition.696 Consequently, the payment of such benefits is suspended 

in the case o f a frontier worker resident in a Member State other than the competent one, 

unless he transfers his residence to the Member State of the last employment. Analogously 

to the situation with family benefits examined earlier in this chapter, this rule 

disadvantages frontier workers in respect of their claims to the Member State of their last 

employment where they have been bona fide  contributors to the national welfare system. 

As a result, their real income after cessation o f economic activity can be diminished 

compared to that available to a person resident in the State of employment who has access

694 S ee paras. 53-59  o f  the Judgment in G eraets-Sm its an d  Peerhoom s, n. 693 above.
695 Art. 15 o f  the Proposal.
696 For exam ple, such benefits include com pensatory supplem ents in Austria; guaranteed incom e for elderly 
persons in Belgium ; cash benefits to assist the elderly and non-contributory retirement pensions in Spain; 
disability  allow ance and housing allow ance for pensioners in Finland; supplem entary allow ance from the 
N ational Solidarity Fund in France; special benefits for elderly persons in G reece; non-contributory old age 
pensions in Ireland and Portugal; social pensions for persons without m eans and supplem ents to the 
m inim um  pension in Italy; municipal housing supplem ents to basic pensions in Sw eden.
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the whole package of benefits provided in that State for the retired persons including not 

only old age pensions but also benefits designed to supplement their income.

G. Debatable aspects o f  correlation between Regulation No 1408/71 and  

Regulation No 1612/68 relevant for frontier workers.

The fact that social security and social assistance systems are interrelated and often 

even difficult to demarcate but nonetheless differentiated as two separate domains in 

Community law has some specific implications for the social rights o f partial migrants. 

Firstly, the problems related to protection o f partial migrants rights under Regulation No 

1408/71 can be compensated for by the recourse to Regulation No 1612/68 even though 

Art. 42 (2) of Regulation No 1612/68 provides that this Regulation does not affect 

measures taken in accordance with Art. 42 EC. Art. 7 of Regulation No 1612/68 provides 

that a worker who is a national of a Member State may not, in the territory o f another 

Member State, be treated differently from national workers by reason o f his nationality in 

respect o f any conditions of employment and work and shall enjoy the same social 

advantages as national workers.

Applicability of Art. 7 to frontier workers was, nonetheless, contested on the grounds of 

the fifth recital o f the preamble to Regulation No 1612/68, i.e. that the equality of 

treatment provided for in this article aims at facilitating the mobility o f workers and the 

integration of the migrant worker and his family in the host Member State, which is not the 

case o f a partial migrant. However, the Court of Justice consistently held that the scope of 

application o f Regulation No 1612/68 should be defined on the basis o f the fourth recital to 

the Regulation which explicitly mentions a frontier worker.697 Consequently, Member 

States cannot make a social advantage conditional on the residence requirement.

The socio-economic consequences o f this approach are not universally accepted by the 

analysts which is obvious from the controversial issue of the rights o f the family members 

o f a frontier worker to social assistance in the Member State o f his employment, such as 

financial aid for students. For example, van der Mei argues that Community law should not 

be developed in such a way as to confer upon students extensive rights to financial aid 

covering the cost o f maintenance in the State o f education and, on the contrary, such

697 See M eints, n. 703 below , para. 50, and Case C -337/97, C.P.M . M eeusen  v H oqfdd irectie  van de 
In form a tie  B eheer G roep, [1999] ECR 1-3289, para.21.
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financial aid should be obtained in the State where students live prior to their studies.698 

Whereas, although contrary to the spirit o f Union citizenship, this argument may have 

sense for children of a bona fide resident o f a Member State, it does not take into account 

the specificity of the position o f a frontier worker as a bona fide  contributor to the welfare 

system of the Member State o f employment. We agree with Advocate General La Pergola 

that an important criterion is the fact that a frontier worker contributes to the social security 

system to which he is affiliated.699 The interconnection between the systems of social 

security and social assistance where Member States can re-classify, as a result o f changes 

to the national social security system, a social benefit or allowance as a social advantage 

also speaks in favour o f such a conclusion.

Classification of a benefit as falling within the ambit of Regulation No 1612/68 rather 

than Regulation No 1408/71 can be crucial for non-discriminative treatment o f partial 

migrants. For instance, if  in Commission v France700 free pension points awarded at 

dismissal had been considered as a form of unemployment benefit the unequal treatment of 

frontier workers would be justified within the scope of Regulation No 1408/71. However, 

the Court of Justice came to the conclusion that since the supplementary retirement 

pension points under consideration formed an integral part o f the supplementary retirement 

pension scheme introduced under the agreement which did not constitute legislation within 

the meaning o f the first subparagraph o f Art. l(j) of Regulation No 1408/71701, such 

concessionary points did not come within the scope of Art. 71 (l)(a)(ii) o f Regulation No 

1408/71. As a result, the more beneficial treatment under Art. 7 (4) o f Regulation No 

1612/68 according to which any clause o f a collective agreement concerning conditions of 

dismissal is null and void in so far as it lays down discriminatory condition in respect of 

workers who are nationals o f other Member States was available for frontier workers.

Similarly, in Meints703 a single payment to agricultural workers whose contract of 

employment was terminated as a result o f the setting aside of land belonging to their 

former employer was to be classified as a social advantage within the meaning o f Art. 7(2)

698 See Van der M ei, A .P ., „Freedom o f  M ovem ent and Financial Aid for Students: Som e R eflections on 
G rzelczyk  and Fahmi and Esm oris-Cerdeiro Pinedo A m oris” (2001) 3 European Journal o f  Social Security, 
181, at 202 .
699 See point. 20  o f  the Opinion in Meeusen, n. 697  above.
700 C ase C -35 /97 , C om m ission  o f  the E uropean C om m unities v French R epublic, [1998] ECR 1-5325. 
Flereinafter referred to as ‘C om m ission  v France
701 S ee  C ase C -57/90 , C om m ission  o f  the E uropean C om m unities  v French R epublic, [1992] ECR 1-75, para. 
20 .

702 S ee  paras. 32, 34, 36, 41, and 42 o f  the Judgment in C om m ission  v France, n. 700 above.
703 C ase C -57 /96 , M eints v M inister van L andbouw  N atuurbeheer an Visserij, [1997] ECR 1-6689. In this 
th esis referred to as ‘M eints
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of Regulation No 1612/68 since the characteristics of that benefit did not fit the criteria set 

by Art. 4(1 )(g) o f Regulation No 1408/71 for unemployment benefit.

However, correlation between Regulation No 1408/71 and Regulation No 1612/68 is 

not comprehensive enough since it displays a major limitation in respect of protection of 

social rights o f former frontier workers. As demonstrated above in this chapter704, the 

rights o f a frontier worker in receipt o f a pension are restricted in respect of family benefits 

and allowances under Art. 77 of Regulation No 1408/71. Furthermore, Regulation No 

1612/68, does not serve as a safety-net in this case as a result o f a bundle o f conceptual 

barriers.

A former frontier worker does not fall within the scope ratione personae o f Regulation 

No 1612/68 since once the employment relationship has ended, the person concerned 

looses his status o f worker. To escape this general principle, frontier workers can rely on 

the settled case law that the status of a worker can produce certain effects after the 

relationship has ended on the condition that the payment of the benefit is dependent on the 

prior existence of an employment relationship and is intrinsically linked to the recipients'
70Sobjective status as workers as was the case in Commission v France and Meints. This 

option was, however, not available in Leclere and Diaconescu where the case o f a benefit, 

such as a family benefit or study finance, which is classified as a new right which had no 

links with the former occupation of a frontier worker.706

The above case highlights a profound conceptual deficiency o f Community regulation 

in respect of social rights of partial migrants openly admitted by the Court o f Justice on a 

number o f occasions. There is a striking inconsistency in the way in which the issue of the 

impact o f social rights on the exercise o f freedom of movement by frontier workers is 

addressed. Whereas in Meints and Meeusen the Court of Justice rejects the suggestion that 

the fifth recital of Regulation No 1612/68 should serve as a grounds o f exclusion of 

frontier workers from the scope of application of the Regulation, the logic o f the judgment 

in Leclere and Deaconescu is the opposite. Arguably, it should be seen in the light of the 

Fahmi ruling where the fifth recital was invoked in the case o f a former worker which had 

a definite parallel with Leclere and Deaconescu. There the Court o f Justice held that the 

formula of the fifth recital which states that obstacles to the mobility o f workers should be

704 See  subsection D. F am ily benefits an d  a llow an ces  o f  section 4 .2 .2 . above.
705 S ee C ase 66 /85 , Law rie Blum  v L and B aden W urtemberg, [1986] ECR 2121 , para. 17; Case 39 /86 , Sylvie  
L air  v U niversity  o f  Hannover, [1988] ECR 3161, paras. 31-36; Case C -85/96 , M aria  M artinez Sala  v 
F re is ta a t Bayern, [1998] ECR 1-2691, para. 32.
706 S ee  para. 47  o f  the Judgment in Fahmi, n. 671 above and paras. 55-61 o f  the Judgm ent in L eclere and  
D ia co n escu , n. 666 above.
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eliminated, in particular as regards the worker’s right to be joined by his family and the 

conditions for the integration into the host Member State should be construed as 

inapplicable to the case o f a former migrant worker who has not transferred his residence 

to the host Member State.707 Furthermore, the Court of Justice made a rather controversial 

statement that the right to free movement o f such a worker is not de facto impeded if he 

cannot enjoy the rights under Community law on the same basis as a migrant who has 

transferred his residence to the host Member State.708 It seems unquestionable that if a 

Union citizen who has genuinely exercised the right to free movement has a lesser scope of 

Community protection because o f having been a frontier worker he should be discouraged 

from the exercise of his fundamental right in such a form. In this connection, it is 

submitted that by limiting the scope o f application of Regulation No 1612/68 to migrants 

in actual employment and the rights intrinsically linked with the status o f a worker 

Community law discourages frontier workers from exercising the right to free movement 

and allows unjustified discrimination on the grounds of residence. Arguably, this 

unfortunate position should be rectified by the Court of Justice with the view o f facilitating 

o f all types of free movement o f persons including that of frontier workers’ and making the 

conditions of free movement for Union citizens more universal.

As far as Regulation No 1408/71 is concerned, the reasoning o f the Court o f Justice in 

Hervein II serves as a perfect explanation where the problem is rooted: since the Treaty 

does not provide for the harmonisation of the social security, there is no basis for a 

guarantee to a worker that extending his activities into more than one Member State or 

transferring them to another Member State will be neutral as regards social security or not, 

according to the circumstances.709 Consequently, the answer to the question whether or not 

a disadvantage, by comparison with the situation of a worker who pursues all his activities 

in one Member State, resulting form the extension or transfer o f employed or self- 

employed activities into or to one or more Member States is contrary to Articles 39 and 43 

EC depends on the level o f coordination of social security systems provided for in 

Community law. Within this matrix, the rights of former frontier workers can only be 

enhanced if Art. 77 of Regulation No 1408/71 is repelled. It is submitted that a 

comprehensive and coherent system o f regulation of the rights o f frontier workers requires

707 Para. 50 o f  the Judgment in Fahmi, n. 671 above.
708 Ibid., para. 43 o f  the Judgment.
709 Para. 51 o f  the Judgment in H ervein  II, n. 540 above.
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pursuit o f both avenues examined in this subsection to bring them closer to the full-fledged 

status o f Union citizenship.

4.3. Conclusion.

The social security rights o f partial migrants epitomise the conflict between 

aggregation o f public resources within the framework of national welfare systems and 

subsequent redistribution of these resources within the supra-national framework of the 

European Union. This dilemma is defined by correlation between the sovereignty of the 

Member State over the organisation of their social security systems and the requirement of 

Community law that national rules of social security should not obstruct the constitutional 

right to free movement. As a result, social membership of Union citizens is diffracted 

between the national and supra-national levels.

Analysing the correlation between these two levels we come to the conclusion that the 

most adequate theory to describe social membership of Union citizens within the current 

framework of Community law and with regard to the proposed Constitution for Europe is 

that o f nested social membership. Within this flexible model the balance o f powers 

between the Union and the Member States is crucial for the social membership discourse 

and will depend on the outcome of the IGC. It is argued, in this connection, that the 

ideation o f social membership for partial migrants should accommodate several factors that 

determine the correlation between the national and supra-national components in the 

regulation o f social security rights. Firstly, as far as influence of economic modes on social 

membership is concerned, it is reasoned that as long as partial migration can be seen as a 

phenomenon closely connected with a globalised economy that affects work-related 

activities in terms o f their dynamics, internationalisation, and diversification of 

attachments in terms o f residence and work, Schumpeterian theory seems to present an 

adequate picture o f the economy of which partial migration is a product. Secondly, as far 

as policy making is concerned, although we agree with characterisation of the European 

Union as a regulatory type in which welfare is a field o f multi-level governance, it is 

submitted that this model of policy making does not remove either the problem of the 

choice between its variations (‘the neo-liberal’, ‘the convergence’, ‘the conservative social 

cohesion’, and ‘the social justice’ types) or the issue of disparities between national social 

security systems. Thirdly, as far as the avenue of convergence o f social policies o f the 

Member States is concerned, such a tendency is uncertain and should not be overestimated
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as a factor which could make the bona-fide link between migrants and the Member States 

irrelevant. Within this theoretical setting, social security rights o f partial migrants are 

bound to be determined by a compromise between the requirement o f bona-fide 

relationship o f migrants with the respective Member States o f residence and work, on the 

one hand, and the fundamental right to free movement of persons, on the other hand.

Community regulation of social security rights for partial migrants is and likely to 

remain based on the compromise between a) legitimate interests of the Member States to 

protect their national security systems from abuse by migrants with no bona-fide 

connection and to avoid social dumping, b) legitimate interests o f migrant workers (and the 

self-employed) as regards Community protection against disadvantages related to 

temporary migration in order to perform work for their employer, and c) legitimate 

interests o f service providers as regards posting labour force in another Member State in 

the case o f posted workers. Within this matrix, the choice between the principle of 

currently applicable lex loci laboris and proposed by some commentators lex loci 

domicilii710, as the general foundation for Community social security law, does not have 

the same meaning for partial migrants as for other migrants since either o f the principles 

should be adjusted to the specificity of the split between the personal and economic 

affiliations o f partial migrants and their family members.

Although the analysis of the socio-economic and political setting shows that the 

constitutional change of the bona fide  doctrine of social security rights on the basis of 

Union-wide harmonisation o f social security systems may be impossible in the foreseeable 

future and, probably, undesirable, the current Community regulation o f social security 

rights o f partial migrants can be improved in order to remove obstacles to free movement 

and enhance its social component. In particular, the following problems which should be 

addressed by the European Union legislator are identified.

■ Reciprocity o f bona fide  relationship between a partial migrant and the 

competent Member State should be secured at the Community level, in 

particular with regard to the occasions where the national law requires a 

correlation between the entitlement to benefits and the level of contributions, 

since the income o f a migrant economically active in more than one Member 

State is dispersed.

710 S ee  Christiansen, A ., and M almstedt, M., “Lex L oci L aboris versus Lex L oci D om ic ilii -  an Inquiry into 
the N orm ative Foundations o f  European Social Security Law” (2000) 2/1 EJSS, 6 9 - 1 1 1.
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The issue of family benefits for family members of a posted worker should be 

addressed. The present system puts at a disadvantage the family if they choose 

to join the posted worker in the Member State of assignment since the net value 

o f the benefits is defined according to the standards o f the sending Member 

State.

Although protection o f pension rights of posted workers under voluntary and 

compulsory supplementary pension schemes is more advanced than that 

accorded to other workers, the definition of a posted worker in Council 

Directive 98/48/EC is unsatisfactory since it excludes long-term secondment. 

This definition is detached from the realities of labour mobility o f highly skilled 

employees for whom longer periods o f posting and participation in 

supplementary pension schemes are particularly relevant.

The legitimate interests o f the Member States to avoid social dumping should 

be protected by proportionate means which do not obstruct free movement of 

persons or services. In this connection, we criticise proposals to impose the 

requirement that activity pursued by posted persons in the host Member State 

should be the same in terms of its classification as employed or self-employed 

capacity. The requirement of continuity of a specific professional activity 

would be sufficient to prevent abuse o f the posting regulations.

The activity o f temporary employment agencies should not be unjustifiably 

constrained. In this connection, the current vague formula o f Decision No 181 

which establishes conditions of posting by temporary employment agencies 

should be improved, and a more transparent version of Decision No 162 could 

be re-instated.

The current limitations of the duration of posting should be lifted since they 

lead to exclusion of the increasing number of skilled workers whose 

professional activity implies longer periods o f secondment. The current 

regulation, if  left intact, requires guidance from the Commission or the Court of 

Justice as to the application o f Art. 17 of Regulation No 1408/71 which should 

take into account this consideration.

It is reasoned that imposing the condition of a minimum duration of 

employment before posting can enhance social protection o f posted workers 

and bring about certain approximation of the standards across the European 

Union. At the same time we should face up to the fact that such a step is



sensitive for the social security of the Member State and may also affect the 

interests o f service providers.

■ The Community definition of a frontier worker in Art. 1(b) o f Regulation No 

1408/71 reflects an outdated vision of frontier workers as a mainly low-skilled 

group of employees resident in frontier regions for whom the element of 

physical cross-border movement is essential to bring them within the scope of 

Community law. A more flexible definition is required to accommodate the 

patterns o f cross-border mobility characteristic for teleworkers since the 

analysis o f the current discussion on this issue shows that the exercise o f work- 

related activities of which an element is lying outside is sufficient to bring such 

a person within the umbrella of Regulation No 1408/71.

■ As regards unemployment benefits for frontier workers, the current doctrine 

that the interests of the wholly unemployed frontier workers are better reflected 

if they are subject to the system of the Member State o f residence is not correct 

either from the perspective o f re-engagement in economic activity or 

calculation of the benefits. It is submitted that a coherent framework of cross- 

border cooperation between the Member State of residence and the Member 

State where the worker was last employed should be created. We support the 

Proposal for a Council Regulation on coordination o f social security systems 

which abolishes the current differentiation between wholly and partially 

unemployed frontier workers and gives preference to the reciprocal bona fide  

relationship between a worker and the Member State where he was last 

employed. However, it is reasoned, the Proposal should include more 

comprehensive provisions on the obligation of both the Member State of 

residence and the Member State of last employment to cooperate in assisting 

the worker with re-integration into economic activity. In particular, both 

Member States should facilitate the activities of EURES and the mechanisms of 

trans-European cooperation framework for European Regional Development 

Fund (Interreg).

■ Frontier workers are in a worse position than residents as regards special non

contributory benefits which are granted exclusively in the territory o f the 

Member State where the person resides. This rule which follows from Art. 

4(2a), Art. 10a (1) and Annex II a of Regulation No 1408/71 is unfair for
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frontier workers as bona fide contributors to the social security system of the 

Member State o f work.

■ Frontier workers in receipt o f a pension have limited rights in respect o f family 

benefits and allowances under Art. 77 of Regulation No 1408/71 which 

discriminates against them, as compared to residents, as bona fide  contributors 

to the social security system of the Member State of work. Such workers cannot 

rely on Regulation No 1612/68 as a safety-net either. In this connection, it is 

proposed that Art. 77 should be repealed. The Proposal for a Council 

Regulation on coordination of social security systems which subjects former 

frontier workers in receipt of a pension to the law o f the Member State of 

residence should take into account the situation that the acquisition of family 

benefits and allowances may be subject to conditions which cannot be fulfilled 

by a person like a frontier worker who has never been employed or self- 

employed in that State and was never previously insured there.

■ As far as entitlement to sickness and maternity benefits is concerned, in 

particular the right to receive benefits in kind in the Member State of 

employment, there are two aspects in which frontier workers may find the 

current regulation unsatisfactory. Firstly, former frontier workers loose their 

right to treatment in the Member State of their last employment which is unfair 

for a person who has contributed to the social security system o f the State. 

Secondly, family members of frontier workers need prior authorisation of the 

competent institution in the absence of agreement between the Member State 

concerned, save urgent cases. This research identified two avenues in which 

Community law can deal with this issue. First, the scope o f application of the 

rulings of the Court o f Justice in Kohll and Decker against the prior 

authorisation requirement as regards services provided by specialists should be 

clarified. Second, we agree with the Proposal for a Council Regulation on 

coordination of social security systems that the family members should be 

given the same rights as frontier workers. However, the proposal is criticised 

for limiting the scope o f its application to the situations where a frontier worker 

and his family members temporarily stay in the competent Member State. It is 

argued that the right of choice between treatment in the Member State of 

residence or the State of work should not be conditioned in this way.
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■ The attention o f the Community legislator should be drawn to the fact that the 

real value o f income available to frontier workers in receipt of old age pensions 

is diminished, as compared to residents in the Member State o f work, since they 

are not entitled to various supplementary pensions and allowances which are 

classified as special non-contributory benefits listed in Annex Ila o f Regulation 

No 1408/71 and, therefore, subject to a residence condition.

■ On the issue of correlation between Regulation No 1612/68 and Regulation No 

1408/71 it is submitted that Regulation No 1612/68 serves as a safety-net in 

situations where protection is not available for frontier workers under 

Regulation No 1408/71. However, by limiting the scope o f application of 

Regulation No 1612/68 to migrants in actual employment and the rights 

intrinsically linked with the status o f a worker Community law discourages 

frontier workers from exercising the right to free movement and allows 

unjustified discrimination on the grounds of residence. This unfortunate 

situation should be rectified with the view of facilitating all types of free 

movement of persons including that of frontier workers’ and making the 

conditions o f free movement for Union citizens more universal.

The role of Art. 18 EC is assessed as having little effect on social rights o f Union 

citizens and limited to the development o f a residual concept o f 4a degree o f financial 

solidarity between nationals o f a host Member State and nationals o f other Member States’ 

with regard to the rights o f economically inactive Union citizens. The analysis o f social 

security rights for partial migrants confirms the view that social security rules of the 

European Union are ancillary to its aims of the free movement o f economic agents.711 

However, it would be wrong to disregard the evidence that in many cases Community law 

intends to create the most favourable conditions for partial migrants with respect to 

specificity o f personal and family circumstances o f posted and frontier workers. Even 

though these efforts are designed to facilitate free movement o f economic agents rather 

than Union citizens, they should be given credit for bringing the economic and the social 

constituents of partial migration together. Along this path, the degree of consistency, 

coherence and comprehensiveness of Community regulation of social security rights can 

be enhanced. As a consequence, socio-economic membership o f partial migrants in both

711 Harris, N ., “The W elfare State, Social Security, and Social Citizenship R ights”, in Harris, N . (ed .) S ocia l 
S ecu rity  L aw  in Context, Oxford University Press. 2000 , at 15.
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national and supra-national dimensions could become more advanced, and their Union 

citizenship status would be more meaningful as a greater degree o f equality o f treatment 

could be enjoyed by partial migrants and their family members in both Member States of 

residence and work.
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CHAPTER V: EFFECT OF THE RESIDENCE CRITERION ON THE

RIGHT TO FREE MOVEMENT OF PARTIAL MIGRANTS 

IN THE AREA OF TAXATION.

5.1. Socio-economic aspect of taxation with reference to partial migrants.

5.1.1. The perspective of partial migrants.

From the socio-economic point o f view, mobility of labour is the ability to move 

between jobs in response to an incentive or a combination of incentives of an economic or 

non-economic nature, with or without concomitant residential mobility.712 This sub-section 

is focused on the role of taxation as one of the factors that affects cross-frontier mobility of 

Union citizens who reside in one Member State while being engaged in economic activity 

in another Member State.

With reference to the category o f economically active Union citizens who exercise the 

right to free movement as workers or the self-employed, their economic position in this 

capacity is determined by the correspondence between their earned labour income and the 

amount o f labour supplied. In this equation the amount of income should be understood in 

terms o f its value for the purchase o f goods and services, i.e. the real income.713 Given that 

a partial migrant is resident in one Member State but engaged in the economic activity in 

another one, the analysts consider it appropriate to focus on the basic distinction that 

follows from this fact with respect to the real income of this category o f migrants, namely 

that they consume in the country o f residence whereas they earn their income in the state of 

work.714 This construction seems to be unnecessarily artificial since in reality a migrant 

can carry out economic activity and act as a consumer in both states. Rather, it should be 

taken into account that analysts agree that such variations do not affect the validity of the

712 S ee  Pickup, L., M obility  a n d  S o c ia l C ohesion  in the European C om m unity -  A F o rw a rd  Look, OOPEC. 
1990, at 8.
71 ’ S ee  W ildasin, D .E., “Factor M obility and Redistributive Policy: Local and International Perspectives”, in 
Sorensen , P. B ., (ed .,), P ublic  F inance in a C hanging World, M acmillan, 1998, at 152.
714 S ee  R oxan, I., “A ssuring Real Freedom o f  M ovem ent in EU Direct Taxation”, (2 0 0 0 ), 63 MLR, 831, at 
847 . Hereinafter referred to as “Roxan” .
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idea that any form of cross-border split between the place of residence and the place of 

economic engagement entails a different position for a migrant in terms of correspondence 

between earning and consumption compared to a migrant who is resident and economically 

engaged in the same Member State since the real wage of a partial migrant is determined 

by the aggregate affect of purchasing power and the nominal income related to more than 

one country.715

The theory o f economics holds that the marginal change in the real income can create 

an incentive or disincentive for migration. In addition, migration can be affected by a cost 

for migration imposed by an obstacle that prevents individuals from responding to the 

incentives for migration.716 Taxation is one of the factors that can affect the marginal 

income. Thus, the imposition o f a general income tax or a change in the rate o f the tax, 

affects migration in the same way as a change in the real wage rate. It may create an 

incentive for migration from one Member State to another and vice versa. Provided that the 

nationals o f the Member State and the migrants are treated on an equal basis (which 

otherwise would be in breach o f the Community principle of non-discrimination on the 

grounds o f nationality), such an effect of taxation does not restrict freedom of movement
7 1 7  •  •

of persons. Neither does it impose a cost on migration since it does not discourage from 

taking advantage o f the benefits available through the act o f migration by diminishing 

them in any way.

However, where the tax, such as a specific or limited provisions of the general income 

tax, are imposed only on the income o f non-residents or imposed at a higher rate on the 

income o f non-residents overtly or covertly, the taxation reduces the benefit that a migrant 

who, being resident in one Member State works in another Member State, could obtain by 

transferring his residence to the Member State of work or vice versa. This creates 

disincentives in the form o f mobility costs and obstructs mobility. This is particularly
718relevant for so called marginal migrants for whom, as a specific case of a basic principle

• 710 •of economics that rational people think at margin , the incentive to take advantage of the 

right to free movement depends on a very slight change in the income rate. For a non

715 S ee Roxan, n. 714 above, at 847.
716 Ibid., at 842.
717 The notion o f  ‘c o st’ reflects the idea o f  disadvantages accom panying the advantages o f  migration. The 
balance betw een the tw o determ ines the decision o f  a potential migrant. See See M ankiw, G., P rincip les o f  
E conom ics, Harcourt C ollege Publishers, 2 ,ld ed., 2001 , at 6-7, 253-254 . (H ereinafter referred to as 
“ M ankiw ”).
718 Roxan, n. 714  above, at 840.
719 M ankiw , n. 717 above, at 6.
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resident marginal migrant a difference in taxation regime compared with the residents 

affects the marginal tax rate, i.e. the extra taxes paid on an additional monetary unit of 

income, which, according to economists , is the measurement o f how much the tax 

system discourages people from availing themselves of the right to exercise the right to 

free movement by engagement in economic activity in another Member State without 

transferring residence there.

The above logic o f the rules o f relationship between taxation and migration leads the 

analysts to some important conclusions. Firstly, the economic incentives for partial 

migrants on the one hand, and nationals and migrants who take up residence in another 

Member State with the aim to pursue economic activity therein are different, and their
79  1positions are not comparable. Secondly, taxation is a likely source of a cost for 

migration that hinders or deters from the exercise of free movement, and as such represents
722 •a substantive content o f obstacles to free movement. However, this represents only one 

side o f the socio-economic setting, namely the interests o f the migrants. The next 

subsection outlines the perspective o f the Member States.

5.1.2. The perspective of the Member States.

The role o f taxation as a form of bona fide  relationship between the people and the 

state essential for the proper economic functioning of the society was highlighted by Adam 

Smith723 and, although the modem welfare state differs from the economy contemporary to 

the father o f income tax, this fundamental paradigm holds good. Direct taxation of income 

is an important source o f the revenue that defrays the expenses o f the state necessary to 

perform its duties towards society. As long as individuals benefit from the state functions, 

the fair arrangement is the obligation for the individuals to contribute to the state revenue 

in the form o f income tax as nearly as possible in proportion to their respective abilities, 

i.e. in proportion to the revenue which they respectively enjoy under the protection of the 

state.724

The modem welfare state is built on the basis of a fair sharing a community's burdens 

by means o f establishing personal income tax and social security systems. One of the

720 Ibid., at 2 50 -254 .
721 S ee  Roxan, n. 714 above, at 847.
722 See  Ibid., at 843 and 845.
723 S ee Sm ith, A ., The W ealth o f  Nations. B ooks IV-V. Penguin Books. 1999, at 4 07 -418 .
724 See ibid.
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principles o f taxation, called the benefits principle, states that people should pay taxes 

based on the benefits they receive from government services.725 Thus, the principle of fair 

sharing o f the community's burden requires that all members of the community contribute 

their fair share, the taxation o f personal income being one o f the sources of the 

community's revenue. This paradigm is ideally constructed for a closed community where 

all residents are contributors and beneficiaries in a community without any allegiances 

outside. However, in the context involving more than one Member State the question 

arises how to determine the fair share o f migrants who are members o f two or more 

communities simultaneously, their economic and personal connections being split and the 

degree o f such attachments to a given Member State varying.

In this connection, the share that an individual should contribute to the state in the 

domain o f taxation can be determined on the basis of either residence or the source of 

income o f an individual. In the first case, the underlying principle is that all persons 

resident in a state, are presumed to benefit from its economic, social and physical 

infrastructure in general, and from the public expenditure financed from the tax revenue in 

particular. Furthermore, it is assumed that they derive most o f their income in that state, 

and therefore, should contribute according to their ability to pay. This type of connection 

between an individual and the community entails two important rules. Firstly, the tax 

system o f the state o f residence can and should take into account the personal 

circumstances o f a taxpayer since his personal allegiances are concentrated in that state. 

Secondly, the worldwide income o f a taxpayer is taken into account to prevent disparity 

between the degree of contribution and the amount of benefits financed from the public 

expenditure that the individual can enjoy as a resident.726

As regards non-residents who are engaged in economic activity in the territory of a 

state, the idea o f the legitimate interests o f the state can be realised in the form of source 

taxation. It is accepted that the country where an individual earns his income should have a 

fair share o f that income regardless o f his residence. However, the consequence of this 

focus on the income factor is that the state o f source is presumed not to be in a position to 

take into account the personal circumstances o f a non-resident taxpayer since his personal
727allegiances are concentrated in the state of residence.

725 S ee  M ankiw , n. 717 above, at 255
726 S ee W attel, P. J., “The EC Court’s Attempts to R econcile the Treaty Freedom s With International Tax
L aw ”, (1 9 9 6 ) 33, CM LR, 223.
727 See ibid.
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In addition, the interests o f the state in taxation are affected by interrelation between 

the domains o f taxation and social security. As the Committee on Employment and Social 

Affairs reported to the European Parliament, the widespread trend among the Member 

States is that more and more elements o f national social security systems are becoming 

sourced from public funding in the form of parafiscal charges.728 The analysts point out 

that the integration is visible in the rules under which the tax and social contributions are 

imposed, the way they are collected and the ways in which the uses of the two forms of 

fund are seen as part o f a greater whole blurring the boundary between them from both 

analytical and practical perspectives.729 As a result, the interest o f the state to maintain the 

coherence of its fiscal system can be seen in a broader context o f efficient functioning of 

the national welfare system.730

The above socio-economic setting reflects a formula o f correlation between the 

accumulation o f public resources by states that retain fiscal sovereignty and redistribution 

o f public revenue discussed earlier in Chapter II. In the cross-border context, the difference 

between the Member States’ systems may lead to concentration o f primary income tax 

liability of a partial migrant in one Member State whereas the primary social security 

contribution liability can be concentrated in another Member State. In this connection, the 

analysts see the possibility o f a Member State’s interests suffering if a migrant exploits the 

situation where tax and social contributions are low as a result o f the cumulative effect of 

the arrangements in the Member State o f residence and the Member State where he carries
731out economic activity as a non-resident.

In any case, the legitimate interest o f the state is to ensure that the individuals who take 

advantage from migration in order to benefit from national disparities in wages and 

taxation which marginally increase their real income, cannot use migration to avoid paying 

tax or social security contributions questioning their fair share o f contributions into the 

national revenue. In any uncertain case where the split attachments o f a migrant to more 

than one Member State make it difficult to determine the fair share o f taxation, it is likely 

that the taxing state will choose to ignore the interests of the migrant in order to safeguard 

the coherence o f its fiscal system.

728 S ee Report on the situation o f  frontier workers o f  20  N ovem ber 2000 . A -50338 /2000 . RPV28620I EN.doc. 
S ee a lso  M ISSO C . Social Protection in the EU M ember States and the European E conom ic Area. Situation 
on 1 January 2 0 0 0 , OO PEC, 2000 .
729 S ee  W illiam s, D. W., E C  Tax Law, Longman. 1998, at 112. Hereinafter “£ C  Tax L a w ”.
730 On the role o f  pension tax benefits in the net social spending and their distributive im pact see Sinfield, A., 
“ Tax B enefits in N on-State Pensions” (2 0 0 0 ) 2 EJSS, 137-167.
731 E C  Tax Law, n. 729 above, at 114.
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For example such a step can take the form of taxation of the worldwide income of a 

resident. From the perspective o f an individual, there is no obvious justification of the 

claims o f the state about the necessity to obviate the loss o f revenue by taxing the 

worldwide income o f residents as major beneficiaries of the public expenditure, even if 

they are engaged in economic activity elsewhere, since it is based on a wrong assumption 

that one’s contributions correspond to the actual amount of benefits enjoyed in the country 

in question. In reality, the example o f integrated taxation and social security systems 

proves to the contrary. As Friedman points out, in social security or national health 

insurance individual payments do not purchase equivalent actuarial benefits. Rather, social 

security represents a combination o f a particular tax and a particular program of transfer 

payments where the relationship between individual contributions in the form of tax and 

benefits received is extremely tenuous. This very argument, however, can be used 

against a partial migrant since only on the case to case basis it is possible to determine 

whether the individual subsidises or benefits from the system of shared burden beyond the 

limit o f his contributions. In this connection, the ways in which the clash o f interests of 

partial migrants, on the one hand, and the Member States, on the other hand, have become 

a vexed question for Community law.

5.2. Conceptual problems o f Community law as regards abolition of obstacles 

to free movement in the case of partial migrants.

5.2.1. Dichotomy between the Community principle of non-discrimination 

on the basis of nationality and principles of international tax law.

In order to eliminate obstacles to the mobility of workers Art. 7(2) o f Regulation No 

1612/68 establishes the rule that a worker who is a national o f a Member State and who is 

employed in the territory o f another Member State shall enjoy the same social and tax 

advantages as national workers. The same principle of equal treatment applies to the self- 

employed on the basis o f Art. 12 EC which prohibits any discrimination on the grounds of 

nationality. However, elimination o f tax-related obstacles to free movement of persons

732 See  Friedman, M ., and Friedman, R., F ree to  Choose. A P ersonal Statem ent, Seeker & Warburg. 1980, at 
104, 113. W e do not, how ever, subscribe to the proposals by Friedman’s theory that such disparities are so 
distortionary that the w elfare state should be abolished altogether in favour o f  econ om y based on self-reliant 
individuals w hich is a question that deserves a detailed discussion but falls beyond the scope o f  this thesis.
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who are engaged in the economic activity in another Member State while being resident 

elsewhere in the Community is complicated by two major factors.

A. Limitations o f  Community competence in the domain o f  taxation.

Firstly, the EC Treaty contains no specific provisions on taxation o f Community 

workers or self-employed, nor does it require harmonisation or co-ordination of tax 

systems o f Member States. Nevertheless, harmonisation of tax law was initially seen by the 

Commission as a way o f elimination of discrimination against non-residents. On the basis 

o f conclusions o f the Neumark Committee in 1963 the Commission presented a proposal 

for a programme of partial harmonisation o f tax in 1967. This was followed in 1979 by a 

proposal for a Directive concerning the harmonisation of income taxation provisions with
7̂  ̂respect to freedom of movement for workers within the Community. However, these 

ambitions were abandoned since the Council was not able to act on that proposal due to the 

opposition of the Member States to the principle o f taxing frontier workers’ income in their 

country o f residence. Furthermore, the proposal was criticized as leading to even heavier 

taxation o f frontier workers. Under those circumstances the Commission withdrew its 1979 

proposal734 and has not made attempts of tax harmonisation ever since.

The above fiasco raises the question what makes taxation such a sensitive area 

politically and economically. It is a common place that taxation constitutes an important 

element o f sovereignty, that is the extent to which a state if free to behave as it wishes. It 

is also widely accepted that the greatest achievement of the European nation state is its 

ability to bring together identity and order, legitimacy and community, national economy 

and national welfare within one framework. However, it also true that the nation state’s 

sovereignty has been diluted by the process of globalisation o f which the European Union
7^7 738is a prominent part. The Court of Justice ruled in Costa that “[b]y creating a 

community o f unlimited duration, having its own institutions, its own personality, its own 

legal capacity o f representation on the international plane and more particularly, real 

powers stemming from a limitation or sovereignty or a transfer of powers from the States

713 [1980] OJ C 21 /6 . See also C nossen, S., Tax C oordination  in the EC, Kluwer. 1987, at 41.
734 See  Explanatory M emorandum to C om m ission Recom m endation 94/79/E C  [1994] OJ L 039.
735 S ee Jam es, A ., “The Practice o f  Sovereign Statehood in Contemporary International S ociety” (1999) 47  
Political Studies, 457 .
736 W allace, W ., “The Sharing Sovereignty: the European Paradox” (1999) 47  Political Studies, 502 , at 520.
737 See  Jackson, R., “ Introduction: Sovereignty at the M illennium ” (1999) 4 7  Political Studies, 423.
738 C ase 6 /64 , F lam inio C osta  v E.N.E.L., [1964] ECR 585.
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to the Community, the Member States have limited their sovereign rights, albeit in limited 

fields and that “ [t]he transfer by the States from their domestic legal system to the 

Community legal system of the rights and obligations arising under the Treaty carries with 

it a permanent limitation o f their sovereign rights...” .739

The question is whether the sovereignty over taxation can ever be transferred from 

Member States to the Community. The boundary beyond which the national state would 

refuse to surrender its sovereignty over taxation to preserve bona fide relationship between 

the state and the population is drawn in connection with the requirement of balance 

between accumulation and redistribution of public resources which cannot be secured in a 

system where these functions are split between different political entities. As Vanistendael 

points out, the main obstacle to harmonisation of tax in the Community is lack of political 

accountability: “Decisions on the collection of revenue would entirely escape control by 

national governments, while the same governments would remain accountable to their 

national parliaments and national electorates for the social and economic consequences of 

their decisions on spending. Governments would remain politically responsible on the 

spending side, while loosing control o f the revenue side. This is like someone wrestling 

with one hand tied behind his back”740 Such an imbalance cannot be remedied by a 

creation o f a bona fide  bond at the Community level since, as Featherstone points out, the 

post-national European order does not provide either representation or accountability being 

a part o f the supranational compromise to present the European level o f governance as 

technical administration, leaving political representation through national governments.741 

In addition, another important reason why the issue of harmonisation was not pursued 

further is the general view that a common form of income tax is not essential for the 

European Union.742

In these circumstances the aims o f the Community as regards protection of the right to 

free movement against tax obstacles is pursued via two avenues. Firstly, the Community 

action in this area is not totally impossible but is reduced, within the scope of Art. 249 EC 

(formerly Art. 189 o f the Treaty), to soft law, that is rules of conduct which, in 

principle, have no legally binding force but which nevertheless may have practical

779 T he Judgm ent in C ase 6 /64 , ibid.
740 V anistendael, F., “The Limits to the N ew  Com m unity Tax Order” (1994) 31 CM LR, 293 , at 296-297 .
741 S ee  Featherstone, K., “Jean M onnet and the “Democratic D eficit” in the European U nion” (1994 ) 32 
JC M S, 149-170.
742 S ee E C  Tax Law, n. 729 above, at 98.
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effects”743, in the form of Commission Recommendation 94/79/EC of 21 December 1993 

on the taxation o f certain items of income received by non-residents in a Member State 

other than that in which they are resident744.

In principle, the Recommendation should not be discounted. As to the legal 

consequences of such soft law, in particular its correspondence to Art. 220 EC (formerly 

Art. 164 o f the Treaty) which enshrines the obligation of the Court of Justice to “ensure 

that in the interpretation and application of this Treaty the law is observed”, it was 

elucidated in Grimaldi745 that non-legally binding measures cannot be regarded as having 

no legal effect. The national courts are bound to take recommendations into consideration 

in order to decide disputes submitted to them, in particular where they cast light on the 

interpretation of national measures adopted in order to implement them or where they are 

designed to supplement binding Community provisions.746

Moreover, Kenner is o f the opinion that the approach taken by the Court o f Justice in 

Grimaldi opens the way to using non-binding measures as aids to interpretation where 

national provisions are vague or uncertain in order to ensure conformity with other binding 

Community laws and the objectives o f the EC Treaty. According to him, it potentially 

allows to convert soft law into hard law at national level where the courts are prepared to 

accept this form of Community guidance.747 Nevertheless, it seems that in the domain of 

taxation the Court o f Justice has not been enthusiastic about this avenue. For example, in 

the Schumacher748 judgment the Court of Justice chose to ignore Art. 2(2) of the 

Recommendation which provides guidance for taxation of a non-resident in the Member 

State o f source. Although in Schumacher the situation invited reference to Art. 2(2) 

suggesting the condition that the income derived in the Member State o f source should 

constitute at least 75% o f the total taxable income of non-resident, the ruling opted for a 

more accommodating formula o f “major part of [the migrant's] income and almost all his 

family income”.749

743 Snyder, F., “The E ffectiveness o f  European Community law: Institutions, Processes, T ools and 
T echn iques” (1 9 9 3 ) 56 M .L.R. 19, at 32.
744 [1994] OJ L 039 .
745 C ase C -322 /88 , S a lva to re  G rim ald i v Fonds des m aladies professionelles, [1989] ECR 4407 . Hereinafter 
referred to as G rim aldi. See also C ase C -188/91, D eutsche Shell AG  v H auptzo llam t H am burg-H am burg, 
[1993] ECR 1-363.
746 Ibid., paras. 16, 17 and 19 o f  the Judgment.
747 S ee Kenner, J., “C itizenship and Fundamental Rights: Reshaping the European Social M odel“ in Kenner, 
J., (ed .) Trends in E uropean S oc ia l Policy. E ssays in M em ory o f  M alcolm  M ead, Dartmouth. 1995, at 40-41. 
See a lso  Kenner, J., “EC Labour Law: The Softly, Softly Approach” (1995) 1JCLLIR, 307.
748 C ase C -279 /93 , F inanzam t K oln -A ltstad t v R oland Schumacher, [1995] ECR 1-225.
749 Ibid., para. 38.
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The second route is the case law of the Court of Justice for it is clear from so called 

‘avoir fiscal’ case that the lack o f tax harmonisation cannot in itself justify difference in 

treatment.750 Moreover, in Schumacher the Court o f Justice formulated more explicitly the 

rule that “ [although, as Community law stands at present, direct taxation does not as such 

fall within the purview o f the Community, the powers retained by the Member States must 

nevertheless be exercised consistently with Community law.”751

B. The role o f  residence factor in taxation law.

The second obstacle to elimination of tax obstacles to free movement of partial 

migrants is that it cannot be achieved on the basis of pure application o f the principle of 

non-discrimination on the grounds o f nationality due to the interference of the residence 

factor the influence o f which is examined in this subsection.

The definition of residence for tax purposes is found in national law and therefore, may 

vary and provide breeding grounds for incoherence in national regulations and inequality 

o f treatment. For instance, in the United Kingdom the term residence is not defined in the 

Taxes Acts, and the guidelines to its meaning are based on rulings o f the Courts. One of 

the criteria used in such definitions if that o f presence in the territory o f the Member State. 

For example, in the United Kingdom an individual present in the country for 183 days or 

more in any year, whether continuously or during several visits, is regarded as resident. 

The notion o f residence also embraces those who visit for shorter periods but over a period 

o f years. In addition, the definition o f residence also includes those who maintain a home 

in the country despite not visiting during a year.

Another concept used in taxation is the notion of ordinary residence. In the United 

Kingdom, for instance, a person is treated as ordinarily resident if  he is resident there year 

after year.753 A person can be resident but not ordinarily resident in the United Kingdom 

or, vice versa he can be ordinarily resident but not resident for a tax year if during that year 

he has not been physically present in the country.

Further, a notion o f domicile is also important for taxation issues. A person is deemed 

domiciled in the country where he has his permanent home. Unlike residence and ordinary

750 S ee  C ase 2 7 0 /83 , C om m ission  v France, [1986] ECR 273 , para. 24.
751 Ibid., para 21.
752 See  para. 1.2. in R esiden ts an d  non- residents. L iab ility  to tax in the U n ited  K ingdom . Inland Revenue 
leaflet IR 20.
753 Ibid., para. 1.3.
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residence, there may be only one domicile at any given time. In the United Kingdom tax 

law identifies domicile o f origin, domicile o f dependency, domicile o f choice and specific 

situation o f married women. Those who are resident in the United Kingdom but not 

domiciled there receive special tax treatment in respect o f income and gains arising outside 

the United Kingdom.754

Thus, according to national tax law, a taxpayer can be deemed a resident for income 

tax purposes o f two or more countries at the same time.755 As a result, a migrant could be 

taxed on worldwide income in several states at the same time. In particular, this potentially 

would have ramification for frontier workers and workers posted to a Member State to 

perform work there on behalf o f their employer based in another Member State on the 

basis o f their short visits. However, this problem is remedied by the OECD Model Tax 

Convention on Income and Capital756 which establishes a rule that a migrant worker should 

be regarded as a resident in one state only, using a step-wise structure that employs the 

notions o f permanent home, centre of vital interests, habitual abode and nationality as 

narrowing-down criteria:

a) he shall be deemed to be a resident only of the State in which he has a permanent 

home available to him; if he has a permanent home available to him in both States, 

he shall be deemed to be a resident only of the State with which his personal and

economic relations are closer (centre of vital interests);

b) if  the State in which he has his centre o f vital interests cannot be determined , or if 

he has not a permanent home available to him in either State, he shall be deemed to 

be a resident only o f the State in which he has an habitual abode;

c) if  he has an habitual abode in both States or in neither of them, he shall be deemed 

to be resident only o f the State o f which he is a national;

d) if  he is a national o f both States or of neither of them, the competent authorities of 

the Contracting States shall settle the question by mutual agreement.757

Nevertheless, the unified approach to the definition of residence in the Convention 

does not provide a panacea for residence-related problems encountered by partial migrants 

due to the diversity o f national tax law since the application o f the OECD Model 

Convention is limited to individuals in the same circumstances, in particular with respect to

754 Ibid., paras. 4 .1 .-4 .9 .
755 Ibid., para. 1.4. See also EC Tax Law, n. 729 above, at 101.
756 M o d el Tax C onven tion  on Incom e an d  C apita l: C ondensed  version  -  Jan u ary  2 0 0 3 , O EC D, 2003
(hereinafter referred to as “O EC D  M odel C onvention”).
757 Art. 15(2 ) o f  the O EC D  M odel C onvention.
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residence ‘ and cannot be used as a basis for claims of personal allowances or relief based 

on civil status or family responsibilities by a non-resident759.

According to paragraph 1 o f Article 15 of the OECD Model Convention salaries, 

wages or other work-related remuneration derived by a resident o f a Contacting State in 

respect o f an employment shall be taxable in that State unless the employment is exercised 

in the other Contracting State, in which case such remuneration may be taxed in that other 

State. Where an employee is resident in one state and works in another, he can be taxed in 

the state where the employment was exercised only if the case meets the criteria 

established in Article 15(2) of the OECD Model Convention:

(a) the employee is present in the other State for a period or periods not exceeding in 

aggregate 183 days in any twelve month period commencing or ending in the fiscal 

year concerned, and

(b) the remuneration is paid by or on behalf o f an employer who is not resident o f the 

other State, and

(c) the remuneration is not borne by a permanent establishment which the employer 

has in the other State.

Within the framework o f international tax law the OECD Model Tax Convention 

prohibits discrimination on the grounds o f nationality: “Nationals o f a Contracting State 

shall not be subjected in the other Contracting State to any taxation or any requirement 

connected therewith, which is other or more burdensome than the taxation and connected 

requirements to which nationals o f that other State in the same circumstances, in particular 

with respect to residence, are or may be subjected. This provision shall, notwithstanding 

the provisions o f Article 1, also apply to persons who are not residents of one of the 

Contracting States.”760 However, this formula means that within the framework of 

international tax law the positions of residents and non-residents are held incomparable, 

and the difference in treatment between residents and non-residents is acceptable.

The approach o f Community law, however, is based on a different set o f principles. 

The general principle o f non-discrimination on the grounds o f nationality laid down in Art. 

12 EC and implemented by Articles 39, 43 and 49 EC prohibits all forms of discrimination 

whether overt or covert which by application of other criteria of differentiation , lead to the

758 O E C D  M odel C onvention, Art 24(1).
759 O E C D  M odel C onvention, Art 24(3).
760 Art. 24 (1 ).
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same result . With reference to the difference in treatment on the grounds of residence, 

the Court o f Justice held in Biehl762 that “ [e]ven though the criterion of permanent 

residence in the national territory referred to in connection with obtaining any repayment 

or o f overdeduction o f tax applies irrespective o f nationality of the taxpayer concerned, 

there is a risk that it will work in particular against taxpayers who are nationals of other 

Member States.”763

However, straightforwardness o f the concept of covert discrimination which equates the 

position o f residents and non-residents was criticised for creating a threat o f disintegration
7A<1of national tax systems . As a result, in the later case-law that the Court of Justice 

acknowledged the problem of application of the principle o f non-discrimination on the 

grounds o f nationality to non-residents with regard to taxation. The Court o f Justice held in 

Schumacher that in relation to direct taxes, the situations of residents and o f non-residents 

in a given State are not generally comparable, since there are objective differences between 

them from the point o f view o f the source o f the income and the possibility o f taking 

account o f their ability to pay tax or their personal and family circumstances.763

In this connection, several alternative approaches appear to be available. The first one 

is to use a legal fiction by assimilating a non-resident to a resident. The second route is to 

abandon the principle o f non-discrimination on the grounds o f nationality and to employ 

the concept of non-discriminatory obstacles to free movement of persons. The latter 

approach can be based on two profoundly different conceptual foundations. One is to 

approach the differences between residents and non-residents on the grounds of 

international tax law and, accordingly, to search for a compromise with the Community 

aim o f elimination o f all obstacles to free movement of persons. Another is to re-evaluate 

international tax law principles as regards migrants who reside in one state while engaged 

in economic activity elsewhere, and to render any tax regime that imposes obstacles on 

free movement o f persons as incompatible with Community law.

The position o f the Court o f Justice on this account is to avoid an open confrontation 

with international tax law and be cautious with double tax conventions concluded within 

this framework. It is clear from the following analysis of case law that in the evaluation of

761 C ase 152-73, S otg iu  v D eutsch e B undespost, [1974] ECR 153, para. 11.
762 C ase C -175/88, K laus B iehl v A dm in istra tion  des C ontributions du G ran d-D uche de Luxembourg, [1990] 
ECR 1-1779.
763 Ibid., para. 14.
7(’4 S ee V anistendael, n. 740 above, at 310-311 .
765 S ee  paras. 31-33 o f  the Judgment in Schum acker, n. 748 above, and para. 18 o f  the Judgm ent in Wielockx, 
n. 772  below .
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differences between residents and non-residents The Court of Justice follows the logic of 

international tax law. However, the concept of bona fide  relationship between a state and 

a resident embedded in international tax law, although accepted in general, is modified by 

assimilating residents and non-residents, and by application of the concept of non- 

discriminatory obstacles to free movement of persons. The consequences of this approach 

for balancing the legitimate interests of partial migrants and Member States’ tax 

sovereignty is analysed below. Alongside this approach we also examine an alternative 

proposal to radically rethink the concept of obstacles to free movement created by 

existent taxation regimes as regards partial migrants.

5.2.2. Assimilation of the position of non-residents to residents.

Assimilation of the position of non-residents to residents is used by the Court of 

Justice to avoid problems of incompatibility of the position of residents who earn all their 

income in the Member State of residence, on the one hand, and two types of partial 

migrants, namely non-residents and residents who earn all or part o f their income 

elsewhere in the Community, on the other hand.

In Schumacher the Court o f Justice dealt with the situation of a married Belgian 

resident who derived all his income from employment in Germany which constituted his 

household’s sole income. The problem at issue was the German ‘splitting’ regime of 

taxation designed to mitigate the progressive nature o f income tax rates in the form of 

aggregation of the spouses total income and subsequent notional attribution o f 50% of it to 

each spouse, where the parts of income are taxed accordingly. Since this regime was 

restricted to situations where both spouses were resident in Germany and subject to 

unlimited taxation, Mr Schumacker could not benefit from it.

The position of the Court of Justice is not to challenge the foundations of international 

tax law as regards the difference between residents and non-residents. The Court is 

absolutely clear that in relation to direct taxes, the situations o f residents and non-residents 

are not, as a rule comparable.767 At the same time, the Court o f Justice is not prepared to 

take the OECD model of taxation at its face value but rather construes it as a blueprint 

based on certain assumptions. Firstly, within the international tax law framework it is 

presumed that income received in the territory o f a Member State by a non-resident is in

766 For example, paras. 31-33 o f  the Judgment in Schumacker, n. 748 above.
767 Ibid., para. 31 o f  the Judgment.
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most cases only part o f his total income, which is concentrated at his place of residence.768 

Secondly, a non-resident's personal ability to pay tax, determined by reference to his 

aggregate income and his personal and financial circumstances , is more easy to assess at 

the place where his personal and financial interests are centred, i.e. where he has usual 

abode. Accordingly, the overall taxation, taking account o f personal and family 

circumstances o f the taxpayer, is a matter for the State of residence.

However, the Court o f Justice points out that these two assumptions do not correspond 

to the circumstances under consideration. Firstly, the claimant does not receive significant 

income in the Member State o f residence, but obtains the major part o f his taxable income 

from activities performed in the Member State of employment. Secondly, as a consequence 

o f the first consideration, the Member State of residence, which normally taxes world-wide 

income, is not in a position to take account of the taxpayer’s personal and family 

circumstances because the tax payable there is insufficient to do so.769

According to the Court o f Justice, in the above context there is no objective difference 

between the situations of such a non-resident and a resident engaged in compatible 

employment, such as to justify different treatment as regards the taking into account for 

taxation purposes of the taxpayer’s personal and family circumstances.770 In this 

connection, we cannot agree with Wattel who criticises the Court of Justice for the failure 

to explain “why the localisation of the major part of the income is relevant for free
771movement of persons”.

In Wielockx772 the Court of Justice confirms the ruling in Schumacker and holds it 

applicable to the self-employed also: “ ...a  non-resident taxpayer, whether employed or 

self-employed, who receives all or almost all o f his income in the State where he works is 

objectively in the same situation in so far as concerns income tax as a resident o f that State 

who does the same work there. Both are taxed in that state alone and their taxable income 

is the same.”773

The way in which the residence factor is employed by the Court o f Justice in these 

cases invites certain questions. Notably, the factor of bona fide relationship between a 

person and a state does not play any part in the reasoning o f the Court o f Justice. The fact 

that any personal and family allowances imply a co-ordinated two-way relationship

768 Ibid.
769 Paras. 36, 40 and 41 o f  the Judgment in Schum acker, n. 748 above.
770 Ibid., para. 37 o f  the Judgment.
771 W attel, n. 726 above, at 2 3 1.
772 Case C -80/94, G.H.E.J. W ielockx  v ln spec teu r der D irec te  Belastingen, [1995] ECR 1-2493.
773 Ibid., para. 20.
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between a state and a resident in respect o f accumulation and redistribution o f public 

revenue is ignored. In this sense, the assimilation in Schumacker reflects only the interests 

o f the migrant rather than interests o f either the State o f residence or the State of 

employment. Arguably, because o f that the ruling in Schumacker much better fits within 

the concept o f Union citizenship that guarantees equal treatment for Union citizens 

wherever they find themselves in the Community than a mere instance of economic 

concept o f free movement o f persons.

In this connection, it is noteworthy that Farmer commenting on Schumacker argues that 

the ruling in that case “would not in any way support the view that a Member State must 

take account o f tax paid in another Member State in determining the level of tax which it 

may impose on non-residents”774 because in principle a finding o f discrimination must be 

based solely on the law o f the offending state. However, the above mentioned logic of 

breaking the bona fide  link between a state and an individual proved to have quite an 

opposite effect on the subsequent case-law.

This is evident in Asscher775 case where the assimilation strategy is elevated to the 

level o f abstract compatibility of situations o f a non-resident and a resident in a 

Community-wide context rather than the context of the tax system o f the Member State of 

work. In that case a Netherlands national resident in Belgium was engaged in economic 

activity in both the Netherlands and Belgium. He challenged the Netherlands law under 

which the salary of non-residents was taxed at a higher rate. It is obvious from the 

circumstances o f the case that such an unequal treatment was adopted by the Netherlands 

as a consequence o f interrelation between collection o f tax and social security 

contributions. Significantly, the difference between residents and non-residents was, in 

fact, a difference between ‘non-contributing taxpayers’ and ‘contributing taxpayers’. The 

Netherlands tax system assimilated a non-resident to a resident when he could show that at 

least 90% o f his world-wide income was taxable in the Netherlands and, in addition, that 

he is subject in the Netherlands to contributions under the national compulsory social 

insurance scheme. Clearly, the attempt was to establish a bona fide relationship and to 

offset the fact that certain non-residents escape the progressive nature o f the tax because 

their tax obligations are confined to income received in the Netherlands. Arguably, the 

concern o f the Netherlands was about her national revenue.

774 Farmer, P., “A rticle 48  EC and the Taxation o f  Frontier Workers” (1995 ) ELR, 310 , at 315-316 .
775 C ase C -107/94, P  H. A sscher  v Staa tssecre taris van Financien, [1996] ECR 1-3089.
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However, the Court o f Justice shifted the focus from the task o f preservation of 

progressive nature o f tax as a factor affecting the revenue o f a Member State to 

progressivity o f the tax as a factor affecting the income of the Union citizen. From this 

perspective, the meaning of preservation of the progressive nature of taxation is quite 

different, namely this requirement is satisfied if a worker or self-employed person is 

subject to a progressive tax system in any Member State, be it a Member State of residence 

or a Member State o f work. Thus, the Court o f Justice held that under Art 24(2)(1) of 

double taxation Convention concluded between the Netherlands and Belgium income 

received in a State in which the taxpayer pursues an economic activity but does not reside 

is taxable exclusively in that State and exempt in the State of residence. The State in which 

the taxpayer resides may nevertheless take that income into account in calculating the 

amount of tax on the remaining income in order to apply the rule o f progressivity. As a 

result, the fact that a taxpayer is not resident thus does not enable him to escape the 

application of the rule o f progressivity. Therefore, both residents and non-residents are in
776comparable situations with regard to this rule.

It follows that this case o f application of the assimilation route displays its 

methodological shortcomings. As is shown above, from the point o f view o f the bona fide 

relationship between a person and a state the Court of Justice changed the premise of the 

argument which makes the reasoning o f the Court of Justice an example o f sophism. 

Besides, as Roxan rightly points out, the exemption with progression regime is designed 

only to protect the application of progressivity to the income earned in the Member State 

o f residence. However, it is not concerned with the application of progressivity to the 

exempted income. Consequently, the mere application of the exemption with progression 

regime by the Member State of residence is not enough to put a partial migrant into the 

same situation as a resident o f the Member State o f source as regards the income he earns 

there.777 Thus, the claim of the Court o f Justice that Mr Asscher did not escape the 

application o f the rule o f progressivity because his Member State o f residence used 

exemption with progression regime of taxation cannot be upheld.

However, returning to the argument of Farmer, the ruling in Asscher means that the 

position o f the Court o f Justice is that the Member State of source is indeed required to 

take account of the fact that a taxpayer may be subject to progressive taxation in his

776 Ibid., paras. 46 -48  o f  the Judgment.
777 S ee  R oxan, n .714 above, at 862.
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Member State of residence when considering application of progressive tax rates to the 

income derived in the Member State o f source.

Within this matrix, the example o f assimilation of residents and non-residents in 

Asscher is valuable in so far as it highlights the limitations of this approach in the context 

o f the clash between legitimate sovereign interests of Member States in the field of 

taxation and the aspirations o f a Union citizen in the capacity o f a taxpayer to be treated 

equally wherever he finds himself in the Community.

A more radical approach to the analysis o f assimilation o f residents and non-residents 

is proposed by Wattel who questions the relevance of distinction between residents and 

non-residents for the purposes o f free movement of persons.778 According to Wattel, such a 

distinction is meaningful only for tax purposes. However it is irrelevant for Community 

law purposes. This argument is based on the interpretation o f the preceding case law in
7 79 7HO 7HIBiehl, Bachmann , Commerzbank and Halliburton as establishing a universal rule 

that a distinction based on residence usually amounts to covert discrimination based on 

nationality since most non-residents are foreigners. As a consequence, Wattel suggests that 

the Court o f Justice should refrain from distinguishing between residents and non

residents, and accept the justification of the unequal treatment embedded in international 

tax law but where such treatment leads to unlimited tax liability in both the Member State 

o f source and that o f residence it should be deemed contrary to Community law.782

We cannot agree with this opinion for a number o f reasons. Firstly, the argument about 

universality o f the rule that a distinction based on residence always amounts to covert 

discrimination on the grounds o f nationality is not strong enough. The ‘absolutist’ 

approach o f regarding the provision as discriminatory because in some circumstances it 

could be discriminatory in Biehl is criticised by Williams as failing to establish whether 

discriminatory treatment was present in a particular case and potentially leading to abuse 

of rights by non-residents who are de facto  not discriminated.783 Arguably, it would be 

wrong to ignore the well established case law on covert discrimination such as Allue and
7H4 785 *Coonan and Maria Chiara Spotti v Freistaat Bayern from which it is clear that the

778 S ee  W attel, n. 726 above, at 232.
779 C ase C -204 /90 , H ans-M artin  Bachm ann  v B elgian State, [1992] ECR 1-249.
780 C ase C -330 /91 , R. v Inland Revenue, ex p. Com m erzbank, [1993] ECR 1-4017.
781 C ase C -l/9 3 , H alliburton Services BV  v S taa tssecre taris van Financien, [1994] ECR l- l 137.
782 See  W attel., n. 726 above, at 231-232 .
783 S ee  E C  Tax Law, n. 729 above, at 104-106. See also Arnull, A .M ., D ashw ood, A .A ., Ross, M.G., and 
W yatt, D .A ., Wyatt die D a sh w o o d ’s E uropean Union Law, Sw eet & M axw ell, 4 th ed., 2000 , at 402-403 .
784 C ase 33 /88 , P ila r A llue & M ary C arm el C oonan  v U niversita  deg li S tudi d i Venezia, [ 1989] ECR 1591.
785 C ase C -272 /92 , M aria C hiara S po tti v F reistaa t Bayern, [1993] ECR 1-5185.
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Court o f Justice examined the proportion of non-nationals affected by the national law in 

question in order to establish whether that law was indirectly discriminatory on the 

grounds o f nationality, instead o f automatic application of the concept of covert 

discrimination. It is also important to remember that in this connection the Court of Justice 

developed the concept of objective justification of indirectly discriminative practices.786 In 

particular, although residence requirements may amount in some cases to covert 

discrimination, the difference in treatment is justified where the law applies equally to its 

own nationals and to the nationals o f other Member States.787

Secondly, it is not clear how it is possible to avoid the comparison between residents 

and non-residents without violation o f the basic rules of the application o f the principle of 

non-discrimination on the grounds o f nationality. The concept o f relativity permeates the 

principle o f non-discrimination. According to this concept, “ [t]he different treatment of 

non-comparable situations does not lead automatically to the conclusion that there is 

discrimination. An appearance o f discrimination in form may therefore correspond in fact 

to an absence of discrimination in substance. Discrimination in substance would consist in 

treating either similar situations differently or different situations identically”788. As far as 

different treatment o f residents and non-residents is concerned, it is clear from Sotgiu that 

the decision on whether it is tantamount to discrimination on the grounds of nationality 

should be based on the analysis of objective differences which the situation o f workers can 

involve.789 This case-law supports the idea that, contrary to the conclusion of Wattel, 

examination o f objective differences between residents and non-residents for taxation 

purposes is essential for the purposes of Community law in establishing whether such 

differences constitute an obstacle to free movement of persons by discriminative treatment 

on the grounds of nationality. From this perspective, the acceptance by the Court of Justice 

o f objective differences between residents and non-residents in Schumacker seems to be 

consistent with the well-established Community concept of the principle of non

discrimination.

Finally, we disagree with an ‘absolutist’ reading of ‘B iehl’ cases. In each of these 

cases the Court of Justice fails to explain how the national tax law leads to discrimination 

o f primarily non-nationals in a specific factual situation. For example, in Biehl the Court of

786 S ee  C ase 170/84, Bilka-K aujhaus  v Weber, [1986] ECR 1607; Case C -300 /90 , C om m ission  v Belgium, 
[1992] ECR 1-305.
787 S ee  C ase 182/83 , R obert Fearon &Co. v Irish L an d Com m ission, [1984] ECR 3677.
788 C ase 13/63, Italian R epublic  v C om m ission  o f  the E uropean E conom ic C om m unity, [1963] ECR 165, 
para. 4.
789 S ee paras. 10-13 o f  the Judgment in Sotgiu, n. 761 above.
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Justice points out that even though the criterion of permanent residence in the national 

territory referred to in connection with obtaining repayment o f an overdeduction of tax 

applies irrespective o f the nationality o f the taxpayer concerned, there is a risk that it will 

work in particular against taxpayers who are nationals of other Member States because it is 

often such persons who will in the course o f the year leave the country or take up residence 

there.790 Likewise, in Bachmann, in respect o f deduction from his total occupational 

income o f contributions paid in another Member State pursuant to insurance contracts, the 

Court o f Justice explains that the workers who have carried on an occupation in one 

Member State and who are subsequently employed, or seek employment, in another 

Member State will normally have concluded their pension and life assurance contracts or 

invalidity and sickness insurance contracts with insurers established in the first State. It 

follows that there is a risk that the provisions precluding deduction o f such contributions 

for taxation purposes may operate to the particular detriment of those workers who are, as 

a general rule, nationals of other Member States.791 The reasoning o f the Court of Justice 

proves in this cases that the proportion o f non-nationals and nationals affected by the 

national law is not the only criterion o f covert discrimination. Biehl and Bachmann confirm
7 O ')  • • • •the earlier case law of Ugliola that the discriminative effect may be present in a 

situation where although the national law applies certain criteria equally to nationals and 

non-nationals, the factual basis that triggers the application o f such national law (such as 

performing military service in the Member State o f origin or conclusion o f an insurance 

contract with insurers in another Member State) is far more likely to be present in the case 

o f non-nationals.

Arguably, it is also important to see not only a similarity between the ‘Biehl ’ cases and 

the kSchumacker ’ cases but also the differences. On the one hand, there is a similarity in 

that in all these cases a taxation system of a Member State becomes distorted by the 

material facts related to the activity of a worker (self-employed) in another Member State. 

On the other hand, however, the issue of compatibility of the positions o f residents and 

non-residents is not o f the same importance in ‘Biehl ’ cases as in ‘Schumacker ’ cases. In 

fact, the ‘Biehl’ string o f cases is focused on the factual circumstances which are not 

exclusive for a migrant who is resident in one Member State while at the same time being 

engaged in economic activity in another one but can be found in a case o f a typical migrant

790 See  para. 14 o f  the Judgment in Biehl, n. 762 above.
791 See  para 9 o f  the Judgment in Bachmann, n. 779 above.
792 C ase 15/69, W iirttem hergische M ilchverw ertung-Sudm ilch-A G  v S alva tore  U gliola, [1969] ECR 363.
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who transfers his residence to the Member State of economic activity. This makes the 

application o f the concept o f covert discrimination on the grounds of nationality totally 

justified in "Biehl’ cases but, at the same time, this means that the parallels with 

‘Schumacker ’ cases cannot be drawn without serious reservations.

Nevertheless, it is necessary to accept that the test o f assimilation between residents 

and non-residents developed in Schumacker is not ideal. We subscribe to the criticism 

levied at it by Wattel in that the ruling leaves open some practical questions which may 

arise were the facts of subsequent cases to deviate from those in Schumacker.793 

According to the ruling in Schumacker, the criterion of assimilation o f a non resident to a 

resident is defined as follows: firstly, the total income of a non-resident should be obtained 

“entirely or almost exclusively” from the work performed in the Member State other than 

that o f his residence and, secondly, the income obtained in the Member State o f residence 

should be insufficient to be subject to taxation there in a manner enabling his personal and 

family circumstances to be taken into account .794

However, it is unclear how this test should be modified if a worker is entitled only to a 

fraction o f his personal and family allowances in the Member State o f residence. It is also 

uncertain how the test should be applied to a case where the allowances in the Member 

State of residence are not dependent on income derived in that State, for example mortgage 

interest payments deducted directly from the interest payment instead of income. 

Moreover, some deductions, credits, benefits and allowances are difficult to classify as 

person-related or income-related, such as mortgage interest payments, interest payments on
70Spersonal loans, gifts or recalculations of total income. These questions reflect the range 

o f practical problems associated with the free movement of partial workers even after 

Schumacker.

793 S ee W attel, n. 726 above, at 236.
794 S ee point 2 o f  the D isposition in Schum acker , n. 748 above.
795 S ee W attel, n. 726 above, at 235-237 .
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5.2.3. The role of the concept of non-discriminative obstacles to free

movement in balancing the Community rights of partial migrants 

and tax sovereignty of Member States.

A. Justificatory test for the argument o f  preservation o f  cohesion o f  national tax 

systems: the general case.

Given the problem of application of the principle of non-discrimination on the grounds 

o f nationality to those situations involving partial migrants' taxation where the 

incompatibility o f the position o f residents and non-residents is at issue, the concept of 

elimination o f non-discriminative obstacles to free movement o f persons is particularly 

pertinent for protection o f the fundamental right of partial migrants.

As the Court o f Justice held in Klopp796, the provisions of the Treaty relating to the 

free movement o f persons are intended to facilitate the pursuit by Community citizens of 

occupational activities o f all kinds throughout the Community, and preclude national 

legislation which might place Community citizens at a disadvantage when they wish to 

extend their activities beyond the territory o f a single Member State.797 In this connection, 

the Court of Justice elucidated that national requirements that may have the effect of 

hindering nationals o f the other Member States in the exercise o f the right to free 

movement breach Community law even if applied without any discrimination on the basis 

o f nationality.798 Thus, where discriminatory treatment cannot be identified because of 

incompatibility o f the positions o f resident and non-resident taxpayers, the national rules 

can still be incompatible with Community law if they have impeding or discouraging 

effect. As the Court of Justice held in Corsica Ferries France799, the concept of 

elimination o f non-discriminatory obstacles which hinder free movement of goods, 

persons, services and capital is applicable also to national tax measures that have such an 

effect.800 In this matrix, tax sovereignty of the Member States should be reconciled with 

Community objectives.

The case law examined below shows that in order to achieve this result in the area of 

taxation the Court o f Justice develops justificatory tests similar to the ‘rule o f reason’

796 C ase 107/83, K lopp  v O rdre des A vocats du B arreau de Paris, [1984] ECR 2971.
797 Ibid., para. 17.
798 S ee C ase C -340/89 , Vlassopoulou  v B undesm inisterium  fu r Justiz, Bundes- und E uropaangelengenheiten  
B aden-W urlem berg, [1991] ECR 1-2357, para. 25.
799 C ase C -49 /89 , C orsica  F erries F rance  v D irection  gen era te  des douanes franqaises, [ 1989] ECR 4441.
800 Ibid., paras. 8-9.
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developed in Cassis de Dijon801 case in respect of free movement o f goods, according to 

which, in the absence o f Community harmonization measures, non-discriminatory 

obstacles are justified provided that certain criteria are satisfied to achieve a balance 

between Member States’ legitimate interests and Community objectives. According to
SO 2 S03Kraus and Commission v Germany , in the context of free movement of persons a 

national measure, even though applicable without discrimination on the grounds of 

nationality, is presumed to be incompatible with Community law if it is liable to hamper or 

to render less attractive the exercise by Community nationals of fundamental freedoms 

guaranteed by the Treaty unless the following test is met: a) the national provisions in 

question apply to all persons within the territory of the Member State; b) there are 

imperative reasons relating to the public interest that justify restrictions on free movement;

c) the national provisions are appropriate for ensuring the attainment o f the objective they 

pursue; d) the same result cannot be obtained by less restrictive measures.804

In the case-law the Court o f Justice has applied and contextualised the above test for 

the purposes o f taxation. It is evident from this case-law that the argument of maintenance 

o f the cohesion o f a national tax system is, in principle, a justifiable claim for 

preservation of Member States’ tax sovereignty. However, such an argument can only be 

upheld where certain criteria developed in the case-law are met. Since the general criterion 

o f impartiality o f application o f the national measure in question is quite obvious, the 

following analysis is focused on other elements of the justificatory test, i.e. imperative 

reasons relating to public interest and proportionality criteria.

In Bachmann 805 the Court o f Justice established that that the need to preserve the 

cohesion of the tax system is present where there is a connection between the deductibility 

o f contributions and the liability to tax of sums payable by the insurers under pension and 

life assurance contracts.806 For example, this requirement is satisfied in a tax system where 

pensions, annuities, capital sums or surrender values under life assurance contracts are 

exempt from tax but the loss of revenue resulting from the deduction o f contributions from 

total taxable income is offset by the taxation of pensions, annuities or capital sums payable

801 C ase 120/78, R ew e-Z entra le  A G  v B undesm onopolverw altung fu r  Branntwein, [1979] ECR 649.
802 C ase C -19/92, K raus  v L and B aden W iirttem berg  [1993] ECR 1-1663.
803 C ase 2 0 5 /8 4 , C om m ission  o f  the E uropean C om m unities v F ederal R epublic  o f  G erm any, [1986] ECR 
3 755 .
804 Ibid., paras. 32 -41 . See also Case 205 /84 , C om m ission  v Germany, [1986] ECR 3755 , paras 27-29  and 
C ase C -106/91, R am rath  v M inistre de la  Justice, [ 1992] ECR 1-3351, paras. 29  and 30.
805 S ee Bachm ann, n. 779 above.
806 Ibid., para. 21 o f  the Judgment. See also C om m ission  v Belgium, n. 810 below .
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by the insurers. Where such contributions have not been deducted, those sums are exempt 

from tax. The cohesion of such a tax system, therefore, presupposes that in the event of a 

State being obliged to allow the deduction of life assurance contributions paid in another 

Member State, it should be able to tax sums payable by insurers.807 In such cases 

bifurcation of tax and social security liability o f a partial migrant undermines the very 

existence of the tax system of a Member State. In fact, the imperative reason of 

maintenance of cohesion o f the national taxation system stems from the above mentioned 

phenomenon o f entwinement o f national tax and social security systems in the 

contemporary welfare state.

The subsequent case-law shows that the above criterion should be understood as a strict 

correlation between the deductibility of contributions and the taxation o f benefits in
Q A O

question. Thus, in Danner the Court of Justice examined the case o f a Community 

national who moved from Germany to Finland and sought to deduct his pension insurance 

contributions paid to German insurance institutions in connection with his previous work 

in Germany from his net taxable income in Finland. In this case the argument o f the need 

to preserve the cohesion o f the Finnish taxation system was rejected. The Court of Justice 

based its decision on the fact that under the Finnish tax system, pensions payable by 

foreign institutions to Finnish residents were taxed, irrespective of whether the insurance 

contributions paid to build up such pensions were or were not deducted from the taxable 

income o f their recipients. If a Community national continued to live in Finland, the 

pensions he would receive from another Member State would be subject to income tax in 

Finland, despite the fact that he was entitled to deduct the contributions paid to foreign 

pension schemes.809 Therefore, there was no direct connection between deductibility of 

insurance contributions and the taxation of sums payable by insurers. In this connection the

Court o f Justice specifically stressed the difference between the circumstances in this case
810compared with Bachmann and Commission v Belgium

Another important feature of the interpretation of the cohesion claim by the Court of 

Justice is that the need to prevent reduction of tax revenue cannot be upheld in the absence

807 Para. 24  o f  the Judgment in Bachmann, n. 779 above.
808 C ase C - 136/00, R o lf  D ie ter D anner  < http://www.curia.eu.int/>.
809 Ibid., paras. 34-37  o f  the Judgment.
810 C ase C -300 /90 , C om m ission  v B elgium , [1992] ECR 1-305. See n. 806 above.
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of the direct connection between deductibility on contributions and the taxation of 

corresponding sums.811

Furthermore, the tax disadvantages for a partial migrant resulting from a national tax 

system of one Member State cannot be justified by the argument that they are compensated 

for as a result o f certain advantages in taxation system of another Member State, and that 

the cumulative effect o f spreading tax liability between these two Member States is not 

detrimental for the tax position o f the partial migrant. The Court o f Justice held, for 

instance, that any tax advantage resulting for providers of services from the low taxation to 

which they are subject in the Member State in which they are established cannot be used 

by another Member State to justify less favourable treatment in tax matters given to 

recipients o f services established in the latter State.812

Neither can the argument about difficulties to collect necessary information be 

accepted for the purposes o f cohesion of tax system. The tax authorities may always collect
o n

all necessary information pursuant to Council Directive 77/799/EEC which is confirmed 

by the Court of Justice in W ielockx814 Vanistendael distinguishes two types o f information 

necessary for the purposes o f cohesion of tax system. The first type includes the 

information on the personal situation o f the taxpayer necessary to apply the personal 

allowances and reliefs in the Member State of source. The second shows whether the 

taxpayer is in a position to benefit from his personal allowances and reliefs in his Member 

State o f residence.815

However, the latter part of the justificatory test developed by the Court of Justice is 

more difficult to implement than the rest. One of the features of disparity between tax 

systems o f the Member States is that the format in which the information is collected by 

the tax administration in the Member State of residence may be inappropriate to apply to a 

similar rule in the Member State o f source. Vanistendael rightly points out that that this can
O I Z

create enormous difficulties for Member States. Moreover, we agree with Vanistendaels’ 

analysis o f Council Directive 77/799/EEC as an unsuitable instrument for the task in 

question. The information required to be exchanged between the Member States in order to

811 S ee C ase C -307 /97 , C om pagn ie de Sain t-G obain , Z w eign iederlassung D eu tsch lan d  v F inanzam t Aachen- 
Innenstadt, [1999] ECR 1-6161, para. 51.
812 S ee C ase C -294 /97 , E urow ings Luftverkehrs, [1999] ECR 1-7447, para. 44.
81 ’ C ouncil D irective 77/799/E E C  o f  19 D ecem ber 1977 concerning mutual assistance by the com petent 
authorities o f  the M em ber States in the field  o f  direct taxation [1977] OJ L 336/I5 .
814 S ee para. 26  o f  the Judgment in Wielockx, n. 772 above.
815 S ee V anistendael, F., “The C onsequences o f  Schumacker and W ielockx: T w o Steps Forward in the Tax 
Procession  o f  E chtem ach” (1996 ) 33 CM LR, 255 , at 266.
816 Ibid., at 267 .
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eliminate tax obstacles for partial migrants should be available in advance whereas the 

Directive was designed for the purposes of elimination of tax evasion and therefore 

presumes the administration o f such issues on the case-to-case basis.817 Nevertheless, it is 

submitted that after Schumacker and Wielockx the Member States cannot have recourse to 

withholding tax benefits for non-residents818 and should develop more effective 

mechanisms of cooperation in the area o f exchange of information on tax on the basis of 

Council Directive 77/799/EEC.

With the exception o f the exchange o f information element, the above examined 

justificatory test developed by the Court o f Justice for the purposes of balancing the right 

to free movement o f partial migrants and the sovereignty o f the Member States over 

maintenance of cohesion of their tax systems seems to achieve its objective. In this 

connection, we subscribe to the opinion that the rule of reason is a better way of 

application o f the equal treatment principle to the area of tax.819

However, it should not go unnoticed that there is no universal test. As it follows from 

the analysis of the case law if  the Court o f Justice in the following sub-section, the test may 

be more or less stringent depending on the degree of integration existent between the tax 

systems of the Member State o f source and the Member State of residence.

B. The role o f  integration o f  Member States ’ taxation systems in litigation on 

non- discriminatory tax obstacles to free movement.

Fiscal cohesion takes different forms depending on the degree of coordination between 

national tax systems. In this connection, the question arises whether a Member State can 

put forward an argument o f the need to preserve the cohesion of its national tax system in a 

context where the fiscal cohesion of that State has an inter-State dimension as a result of 

bilateral conventions concluded with another Member State. On the one hand, it would be 

wrong to characterise such a dimension as a Community dimension stricto sensu since tax 

coordination or harmonisation falls beyond the Community framework. On the other hand, 

it would be wrong to ignore such an integration between tax systems of Member States 

since the tax cohesion in this case is no longer limited to the national tax system of one 

Member State.

817 Ibid.
818 Cf. V anistendael, n. 815 above.
819 W outers, J., “ Fiscal Barriers to C om panies’ Cross-Border Establishment in the C ase-L aw  o f  the EC Court 
o f  Justice” (1 9 9 4 ) 14 Y BL , 73, at 86.
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The position of the Court o f Justice is that if fiscal cohesion is secured by a bilateral 

convention concluded with another Member State that principle cannot be invoked to 

justify non-discriminatory obstacles to free movement.820 In Wielockx the Court of Justice 

examined the situation o f a Belgian national resident in Belgium who derived his entire 

income from his self-employed activity in the Netherlands. The claimant sought deduction 

o f his contribution to the pension reserve in the Netherlands from his taxable income in the 

Netherlands. The Netherlands Government attempted to rely on the Bachmann principle of 

correlation between the sums which were deducted from the taxable income and the sums 

which are subject to tax. However, the fact that there was a double taxation convention 

between the Netherlands and Belgium that provided that profits and income derived by a 

resident o f one o f the States from a profession are taxable in the other state if  he has a 

stable establishment there for the exercise o f his profession, ruled out this parallel. The 

Court o f Justice agrees with Advocate General Leger that:

“ the effect of double-taxation conventions which follow the OECD model is that 

the State taxes all pensions received by residents in its territory, whatever the 

State in which the contributions were paid, but, conversely, waives the right to 

tax pensions received abroad even if they derive from contributions paid in its 

territory which it treated as deductible. Fiscal cohesion has not therefore been 

established in relation to one and the same person by a strict correlation between 

the deductibility o f contributions and the taxation of pensions but is shifted to 

another level, that o f the reciprocity of the rules applicable in the Contracting 

States."821

Arguably, by gearing tax integration achieved between the Member States within the 

framework o f international tax law for the purposes of Community law the Court of 

Justice found an ingenious way in which the lack o f coordination and harmonization of tax 

within the Community order can be compensated. This invites certain parallels with the 

political role Court o f Justice played during the stagnation period when the creation of the 

internal market was facilitated through litigation by the negative means requiring the 

removal o f nationals barriers to trade where positive legislative harmonisation was 

obstructed by institutional inaction.822

820 Para. 25 o f  the Judgment in Wielockx, n. 772 above.
821 Ibid., para. 24  o f  the Judgment.
822 S ee C ase 8 /74 , P rocureur du R oi v D assonville, [1974] ECR 837 and Case 120/78 R ew e-Z entra le  A G  v 
B u n desm on opo lverw altu n g  fu r  Branntw ein (C assis de D ijon), [1979] ECR 649 . Hereinafter referred to as 
C a ssis  de  D ijon.
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However, it is necessary to be cautious with the extrapolation o f the Cassis de Dijon 

pattern o f negative integration to the taxation domain. It should not go unnoticed that the 

Court o f Justice accepts the limitations of Community competence as regards the process 

o f integration o f national taxation systems within the Community. Bachmann holds good 

since the justificatory test is passed there because the existent degree of integration 

between the tax systems o f two Member States is not sufficient for the maintenance of 

cohesion of each respective system. The Court of Justice explicitly points out that it is 

possible, in principle to avoid non-discriminatory obstacles to free movement caused by 

the national tax system in question. However, such a solution is only possible via the route 

o f bilateral conventions concluded between Member States or by the adoption by the
O'} ->

Council o f the necessary coordination or harmonization measures. The second option is 

not available , as Community law stands at present.824 However, as to the first option, it 

follows from Wielockx read in conjunction with Bachmann that the Member States have to 

ensure elimination o f non-discriminatory taxation obstacles to free movement only when 

they have chosen to conclude bilateral conventions that create a required degree of 

integration between tax systems of Member States as in Wielockx.

In addition to the above reservations, another important feature o f the bilateral 

cohesion o f tax systems should be taken into account while analysing the case law of the 

Court o f Justice on this issue. Being based on the OECD model, such a cohesion does not 

preclude discrimination o f non-residents. The question is whether the coherence of ‘macro- 

cohesion’825 created within the framework o f bilateral double tax agreements can be 

maintained if it is placed within the framework of Community law and if  the element of 

discrimination of non-residents is eliminated from such a tax system.

In this connection, the analysis of Wielocksx by Wattel is particularly pertinent. 

According to Wattel, the Court of Justice misinterpreted the double tax agreement in that 

case in a sense that there was no bilateral cohesion between the Netherlands and Belgium 

as far as old age reserve deductions are concerned. Such deductions, being a deferral of 

taxation until contributing to an annuity policy, are granted only to residents because the 

deferred tax on the reserve can be clawed back from residents on their emigration. The 

crux o f the system is that it is presumed that the resident taxpayer is likely to bring their 

reserve to a Dutch insurance company. If a resident taxpayer subsequently emigrates, two

823 S ee para. 27 o f  the Judgment in Bachmann, n. 779 above.
824 Ibid.
825 A term proposed by W attel. See W attel, n. 726 above.
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options are available. If he does not surrender the policy within the first five years of 

emigration, a conservatory assessment, for which the insurer is also liable, is issued but not 

collected. In addition, if a taxpayer emigrates to a Member State with which a bilateral tax 

treaty is concluded, the annuities are not taxed by the Netherlands. However, if the 

taxpayer chooses to surrender the annuity policy immediately, the reserve is treated as an 

ordinary portfolio investment which does not justify tax deferral.

In the case o f non-residents that is impossible. After cessation o f business activity a 

non-resident is unlikely to buy an annuity policy from an insurer in the Netherlands. There 

is also very little chance that a non-resident will transfer his residence to the Member State 

after termination of economic activity there. Therefore, a non-resident disappears from the 

Netherlands’ jurisdiction after cessation of economic activity there and the pension reserve 

cannot be taxed. This creates an incentive for non-residents to abuse the tax law. 

According to Wattel, within such an arrangement the Member State o f source cannot waive 

the right to tax the pension reserve because it leads effectively to non-taxation.

Wattel argues that if  a Member State o f source like the Netherlands has to treat 

residents and non-residents equally, the double tax treaty with Belgium should be modified 

to prevent such a situation and ensure that a non-resident uses his reserve to buy annuity 

policy and that it is not surrendered within five years after transferring into the tax liability 

to the State o f residence.826

It is noteworthy that the Court o f Justice does not address this situation but limits the 

reasoning o f the judgment to a case where a non-resident opts to buy an annuity policy and
8 9 7receives a pension in the Member State of residence. In this case, the argument of the 

Court of Justice about the waiver o f the right to tax pensions received in the Member State 

o f residence holds together well. However, the situation when a non-resident opts not to 

buy an annuity policy escapes the attention of the Court of Justice which is regrettable 

because Wattel’s convincing analysis leads us to a conclusion that the argument about 

inter-state tax cohesion would not work in this case. In fact, the Court o f Justice 

generalises the inter-state tax cohesion which is ensured under the double tax treaty only in 

some respects.

Nevertheless, it is clear that a non-resident whose receives all or almost all income in 

the State where he works but who is not entitled to set up a pension reserve qualifying for 

the deductions under the same conditions as a resident suffers discrimination. His personal

826 S ee W attel, n. 726  above, at 247.
827 S ee  para 24  o f  the Judgment in W ielocks, n. 772 above.
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situation is not taken into account in either the Member State of residence because he does 

not derive sufficient income there or in the Member State o f source.

The above analysis shows that the balancing o f the legitimate interests o f the Member 

States and non-residents cannot be achieved on the basis of bold interpretation of inter

state tax cohesion created under bilateral OECD model treaties within the conceptual 

framework of Community law. The degree of inter-state tax cohesion achieved under 

bilateral double tax treaties varies and cannot be generalised or extrapolated. It is necessary 

to bear in mind that being based on the OECD model such treaties do not rule out different 

treatment o f resident and non-residents and such rules can constitute an important 

condition o f coherence o f such inter-state tax cohesion. Bold application of the Community 

principle of elimination of discrimination on the grounds of nationality or residence can be 

incompatible with such systems o f taxation. In this connection, while positive integration is 

problematic within the framework of Community law, the elimination of different 

treatment between residents and non-residents should proceed within the framework of 

international tax law though improvement o f double tax treaties. The case law of the Court 

o f Justice can internalise the process o f creation of inter-state tax cohesion for the purposes 

o f Community law as a form o f negative integration. However, such a ‘negative 

integration’ requires a nuanced analysis o f the double tax treaties as to the actual degree of 

macro-cohesion achieved under such treaties. Finally, the fact that inter-state tax cohesion 

is likely to continue to remain within the framework of international case law entails 

clashes between the principles of international tax law and Community law as regards 

treatment of non-residents.

C. Correlation between the doctrine o f  non-discriminatory obstacles to free 

movement and the principle o f  non-discrimination on the grounds o f  

nationality.

The level o f justification makes the difference between the concept o f non- 

discriminatory obstacles to free movement and the principle o f non-discrimination on the 

grounds o f nationality. As Wouters points out, if a national rule is clearly of a 

discriminatory nature, it can only be justified under Community law if  it can be brought 

within the scope of an express EC Treaty derogations, i.e. grounds o f public policy, public 

security, or public health. However, if the rule is applicable irrespective of the nationality
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o f a worker or self-employed, the Court of Justice applies a test balancing legitimacy and
80  8proportionality against the Community interest.

In this connection the question of correlation between the principle o f discrimination 

on the grounds of nationality and the concept of elimination o f non-discriminatory 

obstacles to free movement of persons arises. According to Wouters, the borderline 

between them is whether a national rule is discriminatory. However, he points out that in 

such cases as Bachmann the justification characteristic of the non-discriminatory obstacles 

to free movement was applied to a situation where the Court of Justice found the national 

rules discriminatory.829

It seems that the confluence o f two concepts of obstacles to free movement in 

Bachmann results from what Roxan characterises as “unrealistic identification of
O T A

comparable situations between migrants and natives” . On the one hand it would be 

incorrect to suggest that the conclusion o f the Court of Justice on the presence o f covert 

discrimination in respect of migrants who are more likely to conclude insurance and life 

assurance contracts in another Member State that the nationals of the Member State in 

question. Along these lines the position of residents and non-residents has a common 

denominator.

On the other hand however, this conclusion does not correlate to the circumstances of 

the case in which the contributions paid under such contracts are essential for the 

maintenance o f cohesion o f the tax system which is entwined with the social security 

system o f the Member State. As long as the Court o f Justice accepts that in the absence of 

bilateral conventions allowing deduction of such contributions paid in another Member 

State or harmonization measures there is no other way of maintenance o f cohesion of the 

tax system831, the focus o f attention shifts to the comparison between tax position of 

residents and non-residents which, as we discussed it earlier, is different in case of partial 

migrants as regards contribution and subsequent benefiting from the resources accumulated 

through the system o f taxation and social security.

As a result, the first conclusion in Bachmann about the indirectly discriminative 

nature o f the national rules in question is quite irrelevant for the ruling in this case which is 

totally based on the justification test developed for non-discriminative obstacles to free 

movement. Within this matrix, the application o f the principle o f non-discrimination on the

828 S ee W outers, n. 819 above, at 86-87.
829 Ibid.
830 See  Roxan, n. 714 above, at 875.
831 S ee para. 26  o f  the Judgment in Bachmann, n. 779 above.
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grounds o f nationality seems to be irrelevant in cases where the position o f residents and 

non-residents is incomparable for tax purposes, as is admitted by the Court o f Justice in the 

later case of Schumacker. It is submitted that if a distinction between discriminatory and 

non-discriminatory restrictions is to be preserved, the criterion that should determine the 

choice between the application o f the principle o f non-discrimination on the grounds of 

nationality and the concept o f non-discriminatory tax obstacles to free movement o f partial 

migrants is the compatibility of the positions of residents and non-residents from the 

perspective o f the tax provisions in question, as it was discussed earlier in the context of 

assimilation between these two categories.

However, the inconsistency o f the Court of Justice’s approach to the choice between 

the two doctrines may be construed in a different way in the context o f provision of 

services. Measures restricting freedom to provide services may be justified on the basis of 

two different grounds, namely exemptions expressly provided for by the Treaty (Articles 

45 and 46 EC) or by the grounds which are not provided for by the Treaty but accepted as 

overriding requirements in the general interest. According to Advocate General Jacobs, the 

fact that Art. 49 EC does not refer to discrimination but speaks generally o f ’restrictions on 

freedom to provide services’ means that both categories of justification can be invoked to
• • Ol')

discriminatory and non-discriminatory restrictions. From this angle Bachmann is put 

into the context and explained. Further, the argumentation of the Advocate General implies 

that the relevance o f the doctrine o f discriminatory restrictions is questionable since the 

principle o f proportionality is capable of producing the same effect: the more 

discriminatory the measure, the more unlikely it is that the measure complies with the
833principle of proportionality.

It is submitted that the opinion of Advocate General Jacobs, although controversial 

from the perspective o f the orthodox division between the consequences o f discriminatory 

and non-discriminatory restrictions under Community law, should be accepted. Firstly, we 

agree with the Advocate General that it is difficult to apply rigorously the distinction
• O

between overtly or covertly discriminatory measures and non-discriminatory measures.

As case-law shows, it is particularly true in the domain of taxation since the Court of 

Justice explicitly points out that the national legislation in question may be so lacking in 

transparency that it is “difficult, if not impossible, ... to determine whether the tax regime

832 Para 4 0  o f  the O pinion in D anner, n. 808 above.
833 Ibid., para. 40  o f  the Opinion in D anner.
834 Ibid.
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is discriminatory...” . In this sense, universalisation of the grounds of justification simply 

means adherence to the realities of litigation with regard to taxation. Secondly, the effect of 

continuum within which the national measure in question can be assessed as justified 

seems also sound.

To sum it up, the concept o f elimination of non-discriminatory taxation obstacles to 

free movement brings two major benefits into the case of partial migrants. Firstly, this 

construct takes into account the objective differences between residents and non-residents 

in the domain o f taxation. Secondly, it allows to balance the fundamental right to free 

movement and fiscal sovereignty of Member States. Thirdly, it allows to avoid the 

dilemma o f classification o f national tax regimes as imposing discriminatory or non- 

discriminatory obstacles to free movement of partial migrants where obscurity of the 

national law makes it impossible.

5.2.4. Cross-frontier test of obstacles to free movement of partial migrants.

As we discussed in the previous sub-section, the principle o f non-discrimination on the 

grounds o f nationality is difficult to apply to migrants who reside in one Member State 

while being engaged in economic activity in another Member State because of 

incompatibility o f their position to that of the resident nationals o f the Member State in 

question. In this connection, Roxan proposes an alternative to the test of non

discrimination on the grounds o f nationality in the form of cross-migration test.

Firstly, the cross-migration test is an attempt to remedy the inadequacy o f the principle 

o f non-discrimination on the grounds of nationality with regard to incompatibility of 

position o f nationals and non-residents. Roxan argues that in the case o f migrants who are 

resident in one Member State while being engaged in economic activity in another one, in 

order to identify correctly the tax system of which Member State imposes the obstacle to 

free movement o f migrants, it is necessary to distinguish between incentives and 

disincentives to migration on the one hand, and costs of migration, on the other hand. 

Under Community law the national tax systems are not subject to harmonisation and, 

therefore the requirement of abolition of obstacles to free movement o f persons is satisfied 

where the migrants in comparable positions are granted equal treatment. If this requirement

835 C ase C -l 18/96, Safir v Skattem yndigheten  i D alarnas Lan, fo rm erly  S kattem yndigheten  i K opparbergs  
Lan, [1998] ECR 1-1897, para. 32.
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is met the differences in national tax systems will result in creation o f incentives for Union 

citizens resident in Member State A to engage in economic activity in Member State B and 

vice versa mirroring disincentive for Union citizens resident in Member State B to take up 

economic activity in Member State A. This situation is referred to by Roxan as symmetry 

o f incentives.

Where the criterion of symmetry of incentives is present there are no obstacles to free 

movement of persons. However, Roxan points out that that there is a fundamental 

difference between the application of this rule to full migrants and partial migrants. In the 

case o f full migrants (migrants who transferred their residence to another member State in 

order to take up economic activity there) the symmetry of incentives can be identified on 

the basis o f the principle of non discrimination on the grounds of nationality because their 

position is comparable to that o f the resident nationals. On the contrary, in the case of 

partial migrants (those who take up economic activity in another Member State without 

transferring their residence there) their position can be assessed only on the basis of the 

combined effect o f tax law o f both Member States involved. Therefore, their position is not 

comparable to that o f the resident nationals in either Member State but should be compared 

with the position of a partial migrant with a mirroring geography o f residence and 

economic engagement. On the contrary, where the symmetry of incentives is absent 

because non-residents are treated differently compared with residents the test of non

discrimination on the grounds of nationality cannot be applied because o f incompatibility 

o f their cases but, nevertheless, migrants suffer as a result the cost of migration which 

constitutes the obstacle to free movement of persons.

Secondly, the cross-migration test is aimed at correct identification of which tax system 

is the source o f the obstacle to free movement. Roxan points out that in an international 

situation the taxpayer is concerned with the total amount of tax payable, rather than with 

which country claims the tax. Thus, the taxpayer’s behaviour depends on the effect of the 

interaction o f the two tax systems. Where the total tax makes it less attractive for the 

taxpayer to exercise the right to free movement, the underlying interactions make it 

difficult to determine which tax system is the source of the problem. The task of the 

Court is further complicated by the need to distinguish between acceptable differences that 

result from the lack of harmonisation, as in Gilly, and cases of obstruction of free 

movement by national tax system.

836 S ee R oxan, n. 714 above, at 834.
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As long as Roxan tests all major types of tax systems using cross-migration method, it 

appears that there is no need to analyse the tax systems in each individual case since on the 

basis o f the cross-migration test all types of tax systems can be classified as creating or not 

creating obstacles to free movement in the form of cost of migration.

The Roxan's attribution of those characteristics to various tax systems can be 

summarised as follows837. Firstly, within the group of tax systems without double tax relief 

three cases of simple regimes are examined: a) if both Member States o f residence and 

economic engagement use pure residence basis, partial migrants resident in either of them 

continue to be taxed in the Member State o f residence and, therefore, no cost is imposed on 

migration in the form of engagement in economic activity in another Member State; b) if 

both Member States use pure source tax system, a portion of income sourced in another 

Member State is to be taxed in each respective country o f source which would create 

incentive to engage in economic activity in the Member States with lower tax rate and 

mirroring disincentive in the opposite direction and therefore, there are not obstacles to 

free movement in this case; c) if  one o f the Member States employs pure residence basis o f 

taxation while the other uses pure source basis, in the case o f a migrant who is resident in 

the Member State that taxes on residence basis and derives income in the Member State 

that taxes at source such income is subject to double taxation, whereas a migrant resident 

in the Member State that taxes at source while being engaged in economic activity in the 

Member State that taxes on the basis o f residence pays no tax on the income earned in the 

latter as non-resident, which again creates only incentives and disincentives to migrate in a 

certain direction but no obstacles prohibited under Community law.

However if Member States use combined residence and source basis of taxation, the 

analysis is more complex. First, if  both Member States use combined residence and source 

basis, a partial migrant resident in any of the Member States continues to pay in that 

Member State o f his residence tax on income derived there and also on income derived in 

another Member State which results in increased level of taxation characteristic for both 

directions of migration. Second, in the case where one of the Member States uses pure 

residence basis while another employed a combined basis of taxation a migrant resident in 

the Member State that taxes on the basis of residence faces increased level of taxation on 

the income derived from another Member State. At the same time, a migrant resident in the 

Member State with combined system of taxation, pays no tax on income earned in the

837 T he fo llow in g  summary is based on the analysis proposed by Roxan. See Roxan, n. 714  above, at 850- 
853.
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Member State that taxes on the basis of residence but remains taxed in his own Member 

State. As a result, the first migrant suffers a cost of migration. Finally, if  one Member State 

uses the pure source system while another employs a combined system of taxation, the 

latter imposes a cost on its residents who carry out economic activity in the Member State 

with pure source system.

Notably, the above analysis deliberately does not take into account personal 

allowances. Accordingly, the comparison of different tax systems indicates that the cost of 

migration that impedes migration is generated by the complex systems o f taxation which 

are affected by personal allowances or use combined residence and source tax basis. It also 

appears that such an effect can be remedied by elimination of double taxation. However, 

further analysis proves that the double tax relief regimes are, on the contrary, more prone 

to creation o f costs o f migration and, therefore obstruction of free movement.

According to Roxan’s methodology, most widely used regimes o f double taxation 

relief are cost-creating because of the absence o f symmetry o f incentives and, therefore, 

imposing obstacles on free movement of persons. In the case o f ordinary credit regime, 

since this regime provides a credit for the amount of tax paid to other Member States in 

respect o f income earned there so that the amount of credit is the lesser o f the foreign tax 

and domestic tax, in the situation where the tax rates are not equal, the taxpayer pays tax at 

the greater tax rate. Roxan points out that from the perspective o f the taxing authority, any 

credit system involves a shift o f revenues to the source country which is a non-coordinated 

shift given that the tax systems o f Member States are not harmonised.838 Accordingly, the 

cost that is imposed on partial migration arises from uncoordinated method of operation of 

the ordinary credit regime where the lack of co-ordination allows a source country that 

uses the ordinary credit regime to charge tax at a high rate while the country of residence
o m

does not compensate the actual amount o f tax paid to the country o f source.

Nevertheless, Roxan differentiates between average rate ordinary credit and marginal 

rate ordinary credit. It is noteworthy that here he makes a methodological deviation from 

comparison between the position of partial migrants in opposite directions and, instead, 

compares the position of a migrant before and after migration of the part of his income to 

another Member State. Accordingly, under the average rate ordinary credit regime the 

amount o f credit cannot exceed the proportion of the domestic tax attributable to the 

foreign income using the ratio of the amount of foreign income to the total amount of

838 Ibid., at 856.
839 Ibid.
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income. In this case the rate of foreign tax relieved is limited to the average tax rate on the 

world-wide income.840 As a result, the partial migrant is entitled to a smaller amount of 

relief since his de facto  marginal income is not treated as such, whereas it would be treated 

as a marginal income with the corresponding higher tax rate applicable if he derived all his 

income in the Member State o f residence.

An alternative type is the marginal rate ordinary credit regime. According to it, the 

amount o f domestic tax attributable to the foreign income is the difference between the 

domestic tax that would be charged on the total income and the domestic tax that would be
0 4 I

charged on the domestic income alone. According to Roxan, this regime is preferable 

since it treats the foreign income as the top slice of the total income with the corresponding 

tax rates applicable. As a result o f this regime, a partial migrant is in the same position 

as a resident who earns all his income in the Member State o f residence.

In the case of exemption with progression regime, where the Member State of 

residence taxes world-wide income but exempts foreign-source income from tax modified 

by progressive rate structure aimed at prevention of the reduction o f the rate of tax on 

income that would result from exemption of income earned in another Member State, the 

effect is the increase of the rate o f domestic tax on the marginal income which is not 

compensated by a corresponding decrease in the amount of tax for a person who migrates 

in the opposite direction. Consequently, this regime imposes cost on migration and should
843be treated as an obstacle to free movement o f persons.

Within this matrix, the following implications of the cross-migration test can be set out. 

Firstly, it can be a valuable method that allows to correctly identify the Member State that 

generates an obstacle to free movement of partial migrants. It is obvious that when the 

cross-migration test is not employed, the conclusions on this issue are quite different. For 

example, Wattel argues that the ordinary credit regime is a non-discriminatory obstacle 

since it prevents Union citizens resident in one Member State from taking advantage of 

lower tax rates in other Member States by engaging in economic activity there without 

transfer of residence.844 However, Roxan argues convincingly that under the ordinary 

credit regime, the cost is imposed on partial migration to the country with higher tax rate

840 See  C om m entary on paragraphs 18, 19, 23-27 o f  Art. 23 o f  OECD M odel C onvention.
841 For exam ple, this system  is adopted in the United Kingdom . See Income and Corporation taxes A ct 1988, 
s 796 .
842 S ee R oxan, n. 714 above, at 860.
84 ’ Ibid., at 861-866 .
844 W attel, P.J., “ Progressive Taxation o f  N on-residents and Intra-EC A llocation  o f  Personal Tax 
A llo w a n ces” (2 0 0 0 ) 40  European Taxation, 201.
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since the Member State that employs ordinary credit regime charges a high rate of tax on 

non-residents to ensure that if  a non-resident comes from a Member State that uses the 

source basis or the exemption regime, a problem of non-taxation could not arise. On the 

contrary a use by a Member State of ordinary credit in respect o f its residents who earn 

some income in another Member State where a tax rate is lower does not generate any cost 

since it corresponds to the aim o f the regime to provide a tax credit calculated on the basis 

o f the lesser of the foreign and domestic tax that would be charged on the income in 

question.845 According to the cross-migration test, the country of work imposes the cost on 

migration if it charges a higher tax rate. This follows from the fact that the ordinary credit 

regime is intended as a version o f a residence basis of taxation. Therefore, the employment 

of the ordinary credit regime by a Member State of residence is consistent with the nature 

o f the regime. On the contrary, if  a Member State of source used ordinary credit regime it 

would be inconsistent with the idea o f this regime as a modified residence basis of 

taxation.846

Another implication of the cross-migration test is that the Court o f Justice would have 

to presume that certain tax regimes always impose obstacles on free movement of persons. 

This would affect the outcome in Gilly since the tax regime examined in that case has 

characteristics o f exemption with progression which, according to Roxan, always entails 

non-discriminatory obstacles to free movement, as it was shown above.

The next step would be to examine whether such non-discriminatory obstacles are 

justified. However, such analysis should also be conducted in accordance with cross

migration test which yields different results compared with the case-law. For example, 

according to Roxan, such a claim as justification on the grounds of protection of national 

tax revenue used in Gilly is unacceptable.847 This follows from the fact that the cross

migration test focuses on the incentives at margin which affect the decision o f a would-be 

migrant as to whether he would be better off if he makes use o f the right to engage in 

economic activity in another Member State or, on the contrary if  he remains engaged in 

economic activity in his country o f residence only. Consequently, the comparison is made 

between the tax position of a resident who earns all his income in the Member State in 

question and a resident o f that State who derives part of his income from economic activity 

in another Member State.

845 S ee  R oxan, n .714  above, at 854.
846 Ibid., at 870.
847 Ibid., at 874.
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The principle of exemption with progression is that there is a loss o f revenue if the 

average rate of tax on the domestic income falls when the exemption is granted. The same 

pattern is characteristic o f the average rate ordinary credit regime. However, Roxan insists 

that there is no loss o f revenue until the amount of relief given exceeds the amount of tax 

on the migrated income calculated at the marginal rate.848 It follows that the only 

appropriate double tax relief regime, from the perspective of the cross-migration test, is the 

marginal rate ordinary credit.

Another important consequence o f this line o f reasoning is that it dismisses the 

approach o f the Court o f Justice aimed at reconciliation between the Community principles 

and international tax law. Specifically, the standards laid down by the double tax 

conventions based on the OECD model which were employed in Gilly appear to be 

completely unacceptable since they fail to recognise that the exemption with progression 

regime created costs and that those costs constituted obstacles to free movement o f persons 

which should be dealt with in accordance with the principles of Community law rather than 

international tax law.

Within this matrix, the main implication o f the cross-migration test is that it raises the 

issue o f unacceptability o f most double tax relief regimes characteristic o f the OECD 

Model Convention, with the exception o f the marginal-rate ordinary credit regime, and, as 

such, calls into question the compatibility of the whole system of international tax law with 

the principles o f Community law. In this sense, the cross-migration test flies into the face 

o f the current case-law o f the Court o f Justice. However, whatever the methodological 

advantages o f this test may be, it is necessary to bear in mind that the inconsistencies of the 

case-law o f the Court o f Justice are likely to stem from the above discussed political 

sensitivity of the issue, i.e. the sovereign choice of the Member States in favour of 

particular tax regimes, which cannot be easily challenged by the Court o f Justice by simple 

change o f tools o f analysis which results in search for a compromise between Community 

law and international tax law however imperfect this may seem from the theoretical point 

o f view.

848 Ibid., at 874.
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5.2.5. Elimination of obstacles to free movement of services as a way of 

protection of legitimate interests of migrants in taxation issues.

In the perspective o f a single market and in order to permit the attainment of the 

objectives thereof. Art. 59 EC precludes the application o f any national legislation which 

has the effect of making the provision of services between Member States more difficult 

than the provision o f services purely within one Member State.849 In its Communication on 

the elimination o f tax obstacles to the cross-border provision o f occupational pensions850 

the Commission explicitly emphasises the dependence of the enhancement of labour 

mobility on an efficient functioning o f the single market. It is stressed that the needs and 

interests o f Union citizens who exercise the right to free movement and the needs and 

interests o f other economic actors, such as pension institutions, are interwoven in the 

domain o f free movement o f services and capital. The position o f the Commission is that 

elimination of tax obstacles to the cross-border provision o f services o f which partial 

migrants are likely to be primary customers, such as occupational pensions, would have a 

positive ripple effect on the free movement o f persons.

The analysis of the case-law shows that this aspect has been topical for the Court of 

Justice. In Bachmann where the issue of deductibility o f pension and life assurance for a 

partial migrant was examined the Court of Justice found that Belgian law that made 

deductibility o f contributions paid in Germany pursuant to sickness and invalidity 

insurance contracts and a life assurance contract conditioned on payment of such 

contributions in Belgium constituted a restriction on freedom of movement of persons 

under Art. 39 EC and freedom to provide services under Art. 59 EC simultaneously.851 

However, in the circumstances o f that case such a restriction was justified to secure the 

cohesion o f the national tax system both as regards Art. 39 EC and Art. 59 EC.

Later, in Jessica Saflr v Skattemyndigheten i Dalarnas Lan, formerly
o c 7

Skattemyndigheten i Kopparhergs Lan " the Court o f Justice concluded that a Swedish 

rule imposing a tax on persons paying premiums to a life assurance company established in 

another Member State, designed to compensate for the yield tax payable by Swedish

849 S ee C ase C -381 /93 , C om m ission  v France, [1994] ECR 1-5145, para, 17.
850 C om m unication from the C om m ission  to the C ouncil, the European Parliament and the Econom ic and 
Socia l C om m ittee “The elim ination o f  tax obstacles to the cross-border provision o f  occupational pensions” 
o f  8 June 2001 [2001] OJ C l65/03 .
851 See  paras. 9 and 31 o f  the Judgment in Bachmann, n. 779 above.
852 C ase C -l 18/96, Safir  v Skattem yndigheten  i D alarnas Lan, fo rm erly  Skattem yndigheten  i K opparhergs  
Lan, [1998] ECR 1-1897 (hereinafter referred to as Safir).
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institutions, dissuaded individuals from taking out policies with companies not established 

in Sweden and created an unjustified obstacle to the freedom to provide services contrary 

to Art. 49 EC. Union citizens who have taken out life assurance policies with companies 

established in a Member State other than that of their residence benefited from this 

judgment along with the assurance companies providing cross-border services.

The judgment in Safir also covers a number o f controversial issues that follow from 

firstly, interconnection between taxation o f insurance institutions and policyholders and, 

secondly, diversity and incoherence of national taxation systems. The significance of Safir 

is that the Court o f Justice makes it clear that obligations imposed by the national 

legislation on residents who have concluded contracts with insurance institutions 

established in another Member State which dissuade Union citizens from concluding such 

contracts violate Art. 59 EC, even if such obligations in themselves are not contrary to 

Community law. In particular, the obligation for policyholders insured with companies not 

established in the Member State of their residence to pay the tax themselves and to find 

necessary funds for this, whereas no such action on their part would be required if they 

took out assurance with a company established in the Member State of residence, is 

classified by the Court o f Justice as an obstacle that dissuades Union citizens from cross- 

border services.853 The underlying problem is that the taxation system is arranged in such a 

way that the tax is levied on insurance companies. This is impossible in the case of a 

company established in another Member State which makes it necessary to shift the burden 

onto the policyholder. It is submitted that the approach of the Court o f Justice to this issue 

is rather bold. No suggestions as to the alternative arrangement that would allow to secure 

the interests o f the Member States, the service providers, and the policyholders in 

accordance with the principle o f proportionality are offered in the judgment. Arguably, the 

Member States face a challenge in following this part of the judgment in Safir since it 

implies that the tax should be levied on a service provider established in another Member 

State in order to put the policyholders with such a company into the same position as 

policyholders with a service provider established in their Member State of residence.

Secondly, Safir highlights the areas where the obstacle to free movement can be 

created via shifting the burden of information exchange between Member States as well as 

manipulation with the assessment o f such information. The Court o f Justice specifies that 

the obligation to provide information concerning the tax system applicable in the Member

853 Ibid., para. 26  o f  the Judgment.
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State where the service provider is established should not be imposed on the policyholders 

but should be conducted by the Member State of residence.854 Likewise, ungrounded 

variations in interpretation of the taxation regimes applicable in the Member State of 

establishment of the service provider are unacceptable.855

Thirdly, obstacles to free movement of services may arise from different regimes 

applicable to the contracts concluded with service providers established in the Member 

State other than the Member State o f residence in the case of surrender o f the policy after a 

short period.836

Finally, the position of the Court of Justice is much bolder as regards elimination of 

double taxation under credit tax regimes which, according to the principles of treatment of 

non-residents in international tax law, only partly compensate the tax paid in another 

Member State. The Court o f Justice’s appraisal of a threshold effect where the tax paid in 

another Member State on such savings as capital life assurance is not taken into account if 

it does not amount to a specified proportion of the national tax is that it constitutes an 

obstacle to free movement o f services. Only the Bachmann defence can justify 

discriminatory treatment in this case. The result of this judgment is improvement of the 

situation o f those frontier workers who have taken out a policy with an insurance company 

in the Member State o f work but subsequently terminated economic activity in that 

Member State.858

The results o f Bachmann and Safir are accumulated in a recent case Danner859. In this 

case a doctor of German and Finnish nationality lived and worked in Germany where he 

started to pay pension insurance contributions to two German pension insurance schemes 

which were compulsory for all those employed in Germany. After moving to Finland Mr 

Danner continued to pay contributions to the two German schemes on a voluntary basis 

since that increased his pension entitlements and broadened the spectrum of risks covered. 

He also started to pay pension insurance contributions in Finland. The adverse effect of his 

exercise o f the right to free movement came from the fact that Finnish Income Tax Law 

excluded the deduction o f contributions for voluntary pension insurance taken out with a 

foreign insurance institution except where the pension was granted by a permanent

854 Ibid., para. 28  o f  the Judgment.
855 Ibid., para. 29.
856 Ibid., para. 27.
857 Ibid., para. 31.
858 A n alysis o f  other problem s concerning taxation o f  investment incom e is beyond the scope o f  this thesis. 
For a d iscussion  on this subject see Vanistendael, n. 815 above.
859 C ase C -136/00, R o lf  D ie ter D anner,<  http://curia.eu.int/>.
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establishment in Finland of a foreign insurance institution and where the person had moved 

to Finland from abroad and was not generally taxable in Finland during the five years 

preceding that move.

Although the Danner case does not involve a person who is resident in one Member 

State while being economically active in another, it is pertinent since the questions raised 

in it are similar to those in Bachmann, Commission v Belgium and Safir and the disputed 

rules are likely to have adverse effect on partial migrants.

The Court o f Justice ruled in Danner that Art. 59 EC ( now Art. 49 EC) is to be 

interpreted as precluding a Member State’s tax legislation from restricting or disallowing 

the deductibility for income tax purposes o f contributions to voluntary pension schemes 

paid to pension providers in other Member States while allowing such contributions to be 

deducted when they are paid to institutions in the first-mentioned Member State, if that 

legislation does not at the same time preclude taxation o f pensions paid by the
• • o / : n

abovementioned pension providers.

Several important points concerning taxation as an obstacle to free movement of 

persons and services are illuminated in this judgment. Firstly, elimination of tax obstacles 

to free movement of partial migrants via the route of Art. 59 EC is possible in cases of
o/r i t

undisputable voluntary insurance which is likely to be topical given the tendency of spill 

over to the private sector in the social security systems in most Member States. For this 

purpose an insurance scheme is considered to be voluntary not only where the service is 

provided by a private pension provider but also where the scheme is in principle 

compulsory or statutory but the contributions made by the claimant lack this quality. 

This is a contextualisation o f the earlier case-law that the application o f Art. 59 EC is not 

excluded where social security rules are applicable. However, this route is not available 

where the voluntary element is absent.865

Secondly, in both Safir and Danner the Court o f Justice explains the balance between 

the interest o f the Member States to maintain integrity of national tax systems and fiscal

860 S ee para. 57 o f  the Judgment in Danner, n. 808 above.
861 Ibid., paras. 25 -27  o f  the Judgment.
862 S ee C lasen, J., and van Oorschot, W. “Changing Principles and D esigns in European Social Security”. 
Paper presented at the International C onference on ‘European Social Security and G lobal Politics, European 
Institute o f  Social Security, Septem ber 27 -29  2001 , Bergen, Norwey.
863 See  paras. 2 5 -28  o f  the O pinion in Danner, n. 808 above.
864 See  C ase C -158/96, K oh ll v U nion des C aisses de M aladie, [1998] ECR 1-1931, para. 21 and Case C-
157/99, B.S.M. G eraets-S m its  v Stich tin g  Z iekenfods VGZ an d  H.T.M. P eer  boom s \S tich tin g  C Z  G roep
Z orgverzekerin ggen , [2001] ECR 1-5473, para. 54.
863 See C ase C -109/92, Wirth  v L andeshauptstadt Hannover, [1993] ECR 1-6447.
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controls on the one hand and freedom to provide services, on the other hand. The argument 

o f the Member States is that where the insurance or life assurance policy is taken out with 

a service provider established in another Member State, it is necessary to apply a different 

tax regime to prevent tax evasion. The Member States fear fiscal forum shopping, abuse 

and circumvention o f tax rules in Member States which finance high quality social services 

through tax revenue. However, this argument is rejected by the Court o f Justice. The 

principle of proportionality precludes application o f measures that effectively lead to 

discouragement for Union citizens to conclude insurance or life assurance contracts with 

an institution established in a Member State other than that of their residence.

Danner is more articulated than Safir in the application of principles developed in the 

earlier case-law to the area o f service provision. As regards the argument about the need to 

fill the fiscal vacuum arising from non-taxation of savings in the form of capital life 

assurance policies taken out with companies in another Member State, the Court o f Justice 

invokes the case o f Saint-Gobain866 specifying that any tax advantage resulting for service 

providers from low taxation in the Member State of establishment cannot be used by 

another Member State to justify less favourable treatment in tax matters given to recipients 

o f services established in the latter State. As to the argument about fiscal cohesion, the 

Court o f Justice refers to W ielockx868

However, an even more valuable contribution of Danner is the part concerning fiscal 

supervision. Contextualising the rulings in Bachmann and Wielockx the Court of 

Justice points out that that there are a number of avenues for Member States which allow to 

exercise effectively the function o f fiscal supervision as regards contracts concluded with 

insurance companies established in another Member State. Firstly, the route of Directive 

77/799 enables the Member State to obtain information for ascertaining the amount of 

income tax.871 Secondly, tax authorities may require that the taxpayer should provide proof 

in order to determine whether the conditions for deducting contributions provided for in 

the national legislation have been met.872 Finally, the application o f the taxpayer for the 

deduction and the documentary evidence which accompany such an application constitute

866 S ee n. 811 above.
867 S ee  paras. 53 -56  o f  the Judgment in Danner, n. 808 above. See Case C -294 /97 , E urow ings Luftverkehrs,
[1999 ] ECR 1-7447, para 44.
868 See  paras. 33-43  o f  the Judgment in D anner, n 808 above.
869 S ee  paras. 18 and 20 o f  the Judgment in Bachmann, n. 779 above.
870 S ee para. 26  o f  the Judgment in Wielockx, n. 772 above.
871 Para. 4 9  o f  the Judgment in D anner, n 808 above.
872 Ibid., para. 50  o f  the Judgment.
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a valuable source of information about the pensions which will be paid to the taxpayer at a
07*5

later stage. Such measures, even if they are burdensome for the taxpayer, restrict 

freedom to provide services to a much lesser degree. However in any case it is 

disproportionate to deprive all persons who have concluded contracts with an insurance 

company established in another Member State o f the right to deductions o f contributions 

from the tax on the basis that in some cases the system may falter. Although this approach 

may be criticized by the Member States as difficult to pursue, the position o f the Court of 

Justice implies that the Member State should search for such measures of securing fiscal 

cohesion which do not constitute a disproportionate obstacle to free movement of services. 

At the same time, it is noteworthy that the position of the Court of Justice on the possibility 

to impose some burden on the insured person as regards information provision is much 

more lenient compared to the one-sidedness o f the judgment in Safir. Arguably, this 

approach is more realistic and compatible with the principle o f proportionality.

It is necessary to observe though, that invocation of Community provisions on freedom 

to provide services and the free movement o f capital is not the smoothest way of 

combating tax obstacles to free movement of partial migrants. Analysts observe that 

whereas in the past the Court o f Justice avoided as far as possible cumulative or parallel 

application of freedom to provide services and free movement o f capital regimes, the
07  j  J ? 7 S  R 7fi 0 7 7

recent chain o f rulings in Safir, Ambry , Konle , Baars , and Verkooijen shows that
070

cumulative effect is no longer is ruled out as an option. In this connection, the difference 

between the ambit o f Art. 56 EC and Art. 59 EC may bring about certain complications. 

While freedom to provide services is subject only to the exceptional restrictions permitted 

or envisaged by Art. 54 EC, free movement of capital is subject to the broader restriction 

laid down in Art. 58(1 )(a) EC which permits the enactment of fiscal provisions which 

distinguish between taxpayers on grounds of residence provided they do not constitute a 

means o f arbitrary discrimination or a disguised restriction. It is important to bear in mind 

that national legislation may be justified on grounds of the freedom to provide services but 

prohibited on grounds o f the free movement o f capital. On the other hand, the Court of 

Justice explained in Bachmann that Art. 67 does not prohibit restrictions which do not

873 Ibid., para. 52 o f  the Judgment.
874 C ase C -4 10/96, C rim inal p ro ceed in g s again st A ndre Ambry, [1998] ECR 1-7875.
875 C ase C -302 /97 , K laus K onle  v R epublic O srerrich, [1999] ECR 1-3099.
876 C ase C -251 /98 , C. B aars v Inspecteur der B elastingen P articu lieren/O ndernem ingen Gorinchem ,
[2000 ] ECR 1-2787.

877 C ase C -35 /98 , S taa tssecre ta ris  van Financien  v B.M. Verkooijen, [2000] ECR 1-4071.
878 S ee Landsmeer, A ., “M ovem ent o f  capital and Other Freedoms” (2001) 28  LI El, 57,
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relate to the movement of capital but which result indirectly from restrictions on other
8 7 0

fundamental freedoms. Thus, despite interconnection o f freedom to provide services and 

the free movement of capital in cases that involve insurance payments, the Court of Justice 

will have to determine in each case whether both freedoms were violated or only one of 

them. In this connection, Advocate General Tesauro stressed in his opinion in Safir that 

“ ...it is always necessary to establish precisely whether a provision of national law at issue 

, especially when related to the banking or insurance sectors, is to be defined as a 

(potential) restriction on free movement o f capital, depending on the nature and type of 

restriction which such a provision is likely to entail.”880

In his Opinion Advocate General Jacobs pointed out that Danner provides the Court of 

Justice with an excellent opportunity to see how the principles established in Bachmann 

and Commission v Belgium have evolved over the last 10 years. It seems that the lesson of 

Danner can be that the evolution o f the Community-wide market o f pension insurance 

requires that the principles developed in the earlier case law should be adjusted to the 

environment where the legitimate interests of migrants are entwined with the legitimate 

interests o f insurance providers which strengthens their position and is likely to put further 

strain on the sovereignty of Member States in taxation issues.

It is submitted that the appraisal of the elimination obstacles to free movement of 

services as a tool o f protection of legitimate interests of migrants in taxation issues may be 

two-fold. On the one hand, it makes the protection of a fundamental constitutional right to 

free movement for Union citizens a by-product of an efficient functioning of a single 

market where a market freedom to provide services and freedom of movement o f capital 

should be secured. From this perspective, the economic objectives o f the Community 

appear to be dominating in a sense that they are easier to prioritise and to achieve. 

Conceptually, this means that Union citizenship yields to economic membership in the 

Community.

However, on the other hand, it would be wrong to ignore or underestimate the reality of 

integration and mutual effect o f all types of freedom of movement enshrined in the Treaty 

within the context o f the single market. From this angle, the enhancement of the 

fundamental freedoms of Union citizens is impossible without efficient functioning of the 

single market since without the economic foundation the social and political meaning of 

Union citizenship would be questionable. Consequently, by linking the right to free

879 Para. 34  o f  Judgment in Bachmann, n. 779 above.
880 Para 17 o f  the Opinion in Safir, n. 852 above.
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movement for persons to elimination of tax obstacles to free movement of services of 

which migrants are consumers, the Court o f Justice puts the fundamental freedom of Union 

citizen into the economic context in which those freedoms are essentially interrelated.

5.2.6. Pan-European pension institutions as a mechanism of elimination of tax 

obstacles to free movement for Union citizens employed with 

multinational companies.

In 2002 the European Federation for Retirement Provision made a proposal on creation
• • oo 1

o f pan-European pension institutions that would allow employees of a multinational 

company to belong to the same pension institution wherever they are employed. Although 

designed for a single employer and a limited number of Member States involved, 

according to the Commission, this arrangement could be utilised to cover several
• ooo

companies or entire sectors o f professions. From the taxation perspective, this would 

enable Member States to maintain their approach to the taxation of pension arrangements 

for residents of their own State.

A new arrangement would allow to tackle problems stemming from dynamics o f intra

company circulation o f employees in the cross-border context, particularly where such 

circulation does not fall within the definition o f posting in Directive 96/71/EC concerning 

the posting o f workers in the framework of the provision of services. A pan-European 

pension institution located in one Member State would have different sections, each 

section complying with the requirements for tax approval and the tax regulations of the 

State where the member is employed, and its social law. If in the course o f his career with 

a multinational company a person were to change his Member State of employment, he 

would continue to pay contributions to the same pan-European pension institution, but to a 

different section. The transfer o f accrued benefits between the different sections would not 

be necessary. After retirement the worker would receive benefits from each national 

section in accordance with the rights acquired under the national rules applicable to these 

sections.

881 “ A European institution for occupational retirement provision (E lO R P) -  A single licence to enable 
m ultinationals to pool their pension liabilities and assets on a tax neutral basis”, European Federation for 
Retirem ent Provision, July 2000 .
882 S ee  C om m unication from the C om m ission to the C ouncil, the European Parliament and the Econom ic and 
Socia l C om m ittee “The elim ination o f  tax obstacles to the cross-border provision o f  occupational pensions” 
o f  8 June 2001 . [2001 ] OJ C 165.
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Pan-European pension institutions would comply with the rules on payment and 

collection on tax applicable in the Member State o f work or residence. For example, if the 

Member State o f work or residence operates an ETT system (exempt contributions, taxed 

investment income and capital gains o f the IORP, taxed benefits), the pan-European 

institution would pay the yield tax levied on the fund to the authorities o f that State and, 

where applicable, would also collect tax at source on the benefits and provide information 

to that State in accordance with the arrangements of that State. Where a pensioner at or 

after retirement takes up residence in a Member State other than that o f his employment, he 

would be transferred to the section for that Member State.

The sections of a pan-European pension institution, although subject to the supervisory 

rules o f its state o f establishment, would be treated for tax purposes as established in the 

territory o f the scheme member and would apply the same rules and procedures as a 

domestic pension institution, including rules concerning the application of yield taxes or 

deduction tax at source. As a result the problems of information exchange would be 

eliminated.

According to the Commission, the realisation of such an avenue o f combating tax 

obstacles to free movement o f persons has the advantage of implementation without new 

tax legislation. Member States could conclude agreements with pan-European pension 

institutions setting out the obligations o f the institutions in terms o f collecting tax and 

provision of information.

Nevertheless, there are certain reservations as to the possible effectiveness of this 

project. Firstly, as the Commission admits, it would be unreasonable to expect smaller 

institutions to operate the pan-European pension institution arrangements given the need to 

apply the tax law o f different Member States. In this connection, the improvement of 

information exchange in areas not embraced by the pan-European pension institutions 

would retain its topicality.

Secondly, and perhaps more importantly, the introduction of pan-European pension 

institutions cannot be a panacea for all problems associated with taxation of partial 

migrants since the project cannot totally neutralise the effect o f disparities between 

national tax rules by means of elimination of the factor of the location of a pension 

institution.
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5.3. Conclusion.

Taxation is an area where problems for migrants who are resident in one Member State 

while carrying on work-related activity in another Member State persist. The scope of 

protection available for such migrants is significantly narrower than for migrants who take 

up residence in another Member State to pursue activities as workers or self-employed 

persons. The analysis shows that bona fide  residence status is conceptually far more 

important in the area o f taxation than Union citizenship. Equal treatment of partial 

migrants on the same grounds as resident nationals of a Member States is unachievable at 

present. This results from an objective necessity for the Member States to retain 

sovereignty over their tax systems to secure accumulation and redistribution o f the national 

revenue. The approximation o f Community protection of partial migrants to that enjoyed 

by the rest o f the Union's citizens is possible mostly along the avenue o f the case-law of 

the Court of Justice. In particular, the doctrine of elimination of non-discriminatory 

obstacles to free movement o f persons provides the best available way to reconcile the 

legitimate interests of partial migrants and the Member States by means of the rule of 

reason. At the same time, the issue of elimination of all obstacles to exercise of the 

fundamental right to free movement by partial migrants is connected with integration of 

social security systems of Member States. Creation of inter-state tax cohesion gradually 

dilutes the defensive argument about the necessity to maintain coherence of national 

taxation regimes entwined with social security systems. Another avenue of circumscribing 

the tax sovereignty o f Member States with corresponding elimination o f obstacles to free 

movement o f partial migrants is via elimination of obstacles to free movement of services 

and capital in the area of insurance contracts concluded by partial migrants. Creation of 

pan-European pension institutions also furthers this process. These trends suggest that 

enhancement o f fundamental freedoms of Union citizens who exercise the right to free 

movement in the form of partial migration is hardly possible without effective functioning 

o f the single market and integration in the area of taxation and social security.
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CHAPTER VI: HOUSING RIGHTS AND OTHER RIGHTS CONNECTED 

TO IMMOVABLE PROPERTY.

The Court o f Justice made it clear that the rights concerning housing as well as 

ownership, acquisition, and rent o f immovable property are the corollary o f freedom of 

movement.883 Restrictions applied by Member States to nationals of other Member States 

in regard to housing and the acquisition and enjoyment of rights to immovable property are 

contrary to Article 12 EC as well as Articles 39, 43 and 49 EC.884 The material scope of the 

right was interpreted, with respect to specific questions raised before the Court of Justice, 

as embracing, among other rights, the access to social housing885, acquisition and rent of
OQZ Q O *7

immovable property , and the right to reduced-rate mortgage loans. It also includes the 

right to equal treatment as far as administrative procedures associated with the acquisition
• Q O O

and lease o f the dwelling are concerned. But despite a fairly universal nature of these 

statements, there are several aspects o f the right to non-discriminative treatment in housing 

and immovable property rights which should be specifically considered with regard to 

partial migration in order to examine whether this right embraces all situations which are 

likely to be encountered by partial migrants.

6.1. Bona fide residence as a condition of the right to housing.

The housing needs o f Community nationals who make use of these freedoms are 

variable. They are determined by the character of the link between the economic activity 

and residence in the Member State where the migrants would like to avail themselves of 

the rights to housing or property rights. The continuity of residence, its length and 

multiplicity of places o f residence may substantially affect the justification o f entitlement

883 S ee C ase 305 /87  C om m ission  o f  the European Com m unities v H ellenic Republic, [1989] ECR 1461, 
hereinafter referred to as kC om m ission  v G reece
884 Ibid.
885 S ee C ase 63 /86  C om m ission  o f  the E uropean Com m unities v Italian Republic, [1988] ECR 29 , hereinafter 
referred to as ‘C om m ission  v I ta ly ’.
886 C om m ission  v G reece, n. 883 above.
887 S ee  C om m ission  v Italy, n. 885 above.
888 S ee C ase C -302 /97 , K laus K onle  v R epublic O sterrich, [1999] ECR 1-3099.
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to “a social advantage which is ultimately designed to resolve a problem of a personal and 

family nature which presupposes long-term integration in the economic and social life of
O O Q

the area in which the housing is situated” . As it was outlined in Chapter I, the activity of 

partial migrants can take the form of any of the three freedoms to movement of people 

conferred by the Treaty, namely Community workers, self-employed persons exercising 

the right o f establishment, or service providers. In this connection, the question arises 

whether all partial migrants, should enjoy the same level of protection as regards the rights 

connected with housing and other immovable property rights.

As far as migrant workers are concerned, the right to non-discriminative treatment 

is guaranteed by Regulation No 1612/68. Art 9(1) of Regulation provides for the right of a 

worker who is a national o f a Member State and who is employed in the territory of 

another Member State to enjoy all the rights and benefits accorded to national workers in 

maters o f housing including ownership of the housing needs. The second paragraph o f Art. 

9 specifies that such a worker may, with the same right as nationals, put his name down on 

the housing lists in the region in which he is employed, where such lists exist and enjoy the 

resultant benefits and priorities. The right is also facilitated by the provision that if the 

family o f a worker has remained in the country whence he came, they shall be considered 

for this purpose as residing in the said region, where national workers benefit from a 

similar presumption.

The Court o f Justice explained in Commission o f  the European Communities v Hellenic 

Republic that this right is protected not only by secondary legislation but also by the rule of 

prohibition o f discrimination laid down in Art. 48 (now Art. 39 EC) o f the Treaty. Since 

according to Art. 39(3) EC, freedom of movement for workers entails the right ‘to stay in a 

Member State for the purpose o f employment in accordance with the provisions governing 

the employment o f nationals o f that State laid down by law, regulation or administrative 

action’, the access to housing and ownership of property provided for in Art. 9 of 

Regulation 1612/68 is a corollary o f freedom of movement for workers.890

The rights o f one group of partial migrants, namely frontier workers, appear to be 

well covered by the Community law and the case-law of the Court of Justice. In addition to 

the general rules contained in Art. 9 of Regulation 1612/68, the last provision of Art. 9(2) 

o f Regulation is particularly pertinent for partial migrants since, as it was pointed out in

889 C om m ission  v Italy, n. 885 above, para. 64 o f  the Opinion.
890 C om m ission  v G reece, n. 883 above, para 18 o f  the Judgment.
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891 •Baumbast , the mobility of labour characteristic of partial migrants may often be in 

dissonance with the reasonable stability and inertia of socio-economic aspects of family 

life. Art. 9(2), thus, takes account o f this specificity. However, the wording of Art. 9(2) 

suggests that it was designed to protect primarily one group of partial migrants, namely 

frontier workers residing in specific frontier regions which follows from the reciprocal 

nature o f this right with respect to national workers residing in regions where the practice 

o f working in a Member State other than that where the rest o f the family resides is 

common and regulated by the law. It is questionable if other workers in a position of 

partial migrants can rely on this provision. The enjoyment of this right is also dependent on 

the action o f the Member States which is left entirely at their discretion.

Another aspect concerning the exercise o f the right to housing by frontier workers is 

that the border regions where the activity of partial migrants is common have a history of 

particular protectionist policies o f Member States. Some Member States attempted to put 

restrictions on the exercise o f the right to ownership and rent of immovable property by 

nationals of other Member States in border regions on the grounds o f internal and external 

security under Art. 297 EC.892 Curiously, some 55% of the national territory were 

designated for the purposes o f Greek legislation concerning emergency situations. Such
OQT

arguments were dismissed by the Court o f Justice as ill-founded and in violation of 

Article 48 of the Treaty (now Art. 39 EC).

The situation with self-employed persons is less certain. In general, they enjoy the 

same range o f rights. With regard to freedom of establishment, the Court of Justice 

explained in Commission v Greece that the prohibition of discrimination on the grounds of 

nationality laid down in Art. 52 (now Art. 43 EC) of the Treaty is concerned not solely 

with the specific rules on the pursuit o f an occupation but also with the rules relating to the 

various facilities which are o f assistance in the pursuit of that occupation, with the result 

that it applies to the acquisition and use or disposal of immovable property.894 In particular, 

it is apparent from Art. 54(3)(e) of the Treaty (now Art. 44(2)(e) EC) and the General 

programme for the abolition of restrictions on freedom of establishment of 18 December 

1961.895 Similarly, with respect to freedom to provide services, access to ownership and 

the use o f immovable property is guaranteed by Art. 49 EC in so far as such access is

891 S ee paras. 22 -27  o f  the O pinion in Case C -4 13/99 B aum bast and  ‘R, < http://ww w.curia.eu.int/>.
892 S ee para. 6 o f  the Opinion and para 11 o f  the Judgment in C om m ission  v G reece, n. 883 above .
893 See  para. 6 o f  the Opinion in C om m ission  v G reece, n. 883 above.
894 Ibid., para 21 o f  the Judgment. See also C om m ission  v Italy, n. 885 above.
895 O fficia l Journal, English Special Edition, Second Series IX, 7.
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appropriate to enable that freedom to be exercised effectively.896 The activity of the self- 

employed migrants in the frontier regions is also protected against abuse o f Art. 297 EC by 

Member States.897

However, since the right to housing and property ownership belongs to the domain of 

personal issues its link with the exercise o f the freedom to movement is not axiomatic in 

each and every case. Therefore, the systemic analysis of the socio-economic aspect of the 

freedom to provide services and the freedom of establishment is crucial for establishment 

o f such link and the justification of the claims of migrants. In this connection, Advocate 

General Vilaca points out that the social and economic positions o f workers and the self- 

employed should be assimilated.898 His argument can be divided into two constituents. 

Firstly, the right to housing and rights connected with ownership and rent o f immovable 

property affects, in the case o f self-employed workers, business enterprises o f small and 

medium size, i.e. mostly individual or family businesses. For such people setting up a 

business generally coincides with their access to employment as self-employed persons. 

Secondly, in the case of such businesses the separation between professional activities and 

living conditions o f a personal or family nature, in particular housing conditions, is not 

clear-cut. Unlike in the case o f big businesses, the enjoyment of rights to housing and other 

rights attached to immovable property by the self-employed can be crucial for the exercise 

o f the very right to free movement. As the right to reduced mortgage loans shows, the 

recognition of this entitlement may be the factor on which the continuance of the 

establishment depends: “Access to particularly favourable conditions of subsidized 

housing may well be, at the time when economic difficulties force the small businessman 

to reduce his costs drastically, the last recourse he may have in order to keep his head 

above the water and to ensure that his small business can survive until market conditions 

improve.”899

The confluence o f the social and economic aspects of the self-employed activity 

substantiates the conclusion o f the Advocate General that, along with other rights900, the 

rights to housing and the rights connected to immovable property play an important role in 

the integration o f a self-employed and his family into the host country, and thus in

896 Para 34 o f  the Judgment in C om m ission  v G reece, n. 883 above.
897 Ibid., para 18 o f  the Judgment.
898 S ee  Para. 44  o f  the Opinion in C om m ission  v Ita ly , n. 885 above.
899 Ibid., para 47  o f  the Opinion.
900 For exam ple, the right o f  a migrant to use his ow n language in proceedings before the courts o f  the 
M em ber State in w hich he resides, under the same conditions as national workers (see para. 16 o f  the 
Judgm ent in C ase 137/84 M inistere P u blic  v Mutsch, [1985] ECR 2681).
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achieving the objective of freedom of establishment in the common market.901 It also 

reflects the objectives and the essence of Union citizenship through facilitation of 

economic and social interpenetration the importance of which was emphasised with 

reference to the self-employed as early as in Reyners 902

Nevertheless, the above argument may be irrelevant in the case o f partial migration for, 

as was specified by Advocate General Vilaca, the reasoning on the matter was reserved to 

the case o f person principally established in a host Member State.903 As far as persons with 

no permanent residence or principal occupation in the place o f the housing are concerned, 

their rights to respective facilities on the same grounds as nationals of the Member State in 

question cannot be justified, according to the line maintained in Commission v Italy.

The argument o f Advocate General Vilaca is strongly connected with the notion of 

bona fide residence, which, in his opinion, excludes partial migrants (for example, 

secondary establishments) from the same scope of protection as permanent residents. 

Firstly, there is a justification o f the legitimate interests of the Member States. He argues 

that assistance in the issues o f social and family nature, such as housing, as distinct from 

other matters904, can be justified on the condition of long-term integration in the economic 

and social life o f the host Member State. Only those persons who are already integrated 

into the social and economic life o f the host country in which they are pursuing their self- 

employed activity in the form of not only rights but also obligations (mainly taxation) 

should be entitled to non-discriminative treatment as far as housing is concerned. Whereas 

there is no harmonization in this area at Community level, the Member States cannot be 

asked to give access to subsidized housing to all citizens from other Member States who 

exercise or seek to exercise any such rights because this would be foreign to the social 

aims o f the subsidized housing scheme financed out of public funds laid down in the 

legislation at issue.905

In fact, the justification o f the interests of Member States boils down to the issue of 

sustaining balance between accumulation and distribution o f economic resources within 

the current framework o f socio-economic powers and responsibilities of the Member 

States. The main argument o f the Member States against a broad interpretation o f the non- 

discriminatory treatment of all migrants regardless of the degree of their integration into

901 Para 46  o f  the O pinion in C om m ission  v Italy, n. 885 above.
902 C ase 2 /74  R eyners  v Belgium, [1974] ECR 631.
903 Para 37 o f  the O pinion in C om m ission  v Italy, n. 885 above.
904 For exam ple the right to secondary establishm ent as in Case 107/83, O rdre  des A voca ts  v K lopp, [1984] 
ECR 2971 .
905 Paras. 6 5 -66  o f  the Opinion in C om m ission  v Ita ly , n. 885 above.
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the socio-economic environment o f the host Member State is that housing belongs to a 

sensitive area o f social policy for both central State and the regions, involving 

considerations o f a financial nature which require a certain degree of caution. The example 

o f such a precarious situation is that examined in Commission v Italy where the system of 

access to subsidised housing was designed to benefit citizens and their families of low 

income who were to be given access to housing near their place of work. Those payments 

were covered by State budgetary resources enabling the State to assist the lowest income 

categories for whom it was most difficult to find housing on the open market.906 From this 

point o f view, it is logical to suggest that non-discriminatory treatment is justified only in 

respect o f those migrants who can be unequivocally assimilated to the nationals of the host 

Member State covered by the respective legislation, as far as their socio-economic position 

in that State is concerned. However, the assessment of such a position should be done in a 

restrictive manner which ignores the socio-economic needs of the self-employed in 

question, contrary to the previous suggestion of the Advocate General907, but carried out 

solely in the form of formal qualification o f the migrant as integrated socially and 

economically in the host Member State using the criteria of duration and permanency of 

his residence therein.

The second argument that can be identified in the reasoning of the Advocate General 

highlights non-existence o f discriminatory treatment in respect of partial migrants. A 

limited integration o f partial migrants in the social and economic environment of the host 

Member State means that exclusion from the scope of the rights to housing and other 

connected rights is unlikely to impede seriously their exercise o f the right to establishment 

or provision o f services while they maintain their main centre o f social and economic 

interests elsewhere.908

Although the above argument seems to be entirely consistent, it sits uneasily with the 

general tendency in the case law o f the Court of Justice to interpret the scope of conditions 

that can affect the exercise o f freedom of movement for persons quite generously. The 

general position on the question is that neither nationality nor residence of the migrants can 

be used as a basis o f restrictions on the exercise of the right o f establishment and the 

freedom to provide services.909 However, such a prohibition is not limited to direct

906 S ee paras. 39 and 40  o f  the Opinion in C om m ission  v Italy, n. 885 above.
907 Cf. Ibid., para. 47  o f  the Opinion.
908 Para 65 o f  the Opinion.
909 S ee C ase 2 /74  R eyners  v Belgium, [1974] ECR 631 and Case 33/74 Van B insbergen  v B estuur van de 
B edrifjsveren g ig in g  M etaaln ijverheid, [1975] ECR 1299.
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restrictions but embraces also rules the abolition of which would encourage the exercise of 

the right to free movement.910 Here we can see a clear conflict between the legitimate 

rights o f the Member States and the fundamental right to free movement o f persons within 

the Union.

The second argument o f the Advocate General cannot be accepted without certain 

reservation either. It is doubtful if we can totally disregard the personal circumstances of a 

partial migrant on the mere formalistic grounds that he is not permanently resident in the 

Member State in question, and conclude that ipso facto  his right to free movement is not 

affected by his exclusion from the rights and benefits connected to housing therein. This 

would be contrary to the general line in the case law of the Court of Justice that the 

principle o f equal treatment extends to the migrant’s private affairs which, in their turn, 

affect the full enjoyment o f the fundamental right to free movement.911

The Court o f Justice addresses these questions in Commission v Italy . Although the 

subject-matter of the case is restricted to non-discrimination on the grounds of nationality, 

the Court of Justice finds it necessary to make clear its position on the non-discriminative 

treatment on the grounds o f residence which differs from that o f Advocate General Vilaca. 

The Court o f Justice rejects the criterion o f residence as a universal ground for elimination 

o f all self-employed non-residents in the Member State in question from the scope of non- 

discriminative treatment in respect o f housing matters. Instead, the Court focuses on the 

continuum within which the link between housing rights and the exercise of the right to 

free movement in the form of establishment or service provisions by non-residents can 

vary from non-existent to substantial.

On the one hand, in practice not all instances of establishment give rise to the same 

need to find permanent housing and that, as a rule, such a need is not felt in the case of the 

provision of services. Likewise, in most cases the provider o f services will not satisfy the 

conditions of a non-discriminatory nature bound up with the objectives o f the legislation 

on social housing.912 However, the Court of Justice stresses that “it cannot be held to be a 

priori out o f the question that a person, whilst retaining his principal place of 

establishment in one Member State, may be led to pursue his occupational activities in 

another Member State for such an extended period that needs to have permanent housing

9,0 See  C ase 197/84, S teinhauser  v C ity  o f  Biarritz, [1985] ECR 1819 and Case 79 /85 , Segers, [1986] ECR 
2375 .
911 S ee C ase 137/84 M inistere P u b lic  v Mutsch, [1985] ECR 2681 and Case C -168/91, K onstan tin id is  v Stadt 
A lten steig , S tandesam t, & L andratsam t C alw ,O rdnungsam t, [1993] ECR I -1191.
912 S ee para 18 o f  the Judgment in C om m ission  v Italy, n. 885 above .
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there and that he may satisfy the conditions of a non-discriminatory nature for access to 

social housing. It follows that no distinction can be drawn between different forms of 

establishment and that providers o f services cannot be excluded from the benefit of the 

fundamental principle o f national treatment”.913

The pinnacle o f the Court’s standpoint is that the link between the exercise of the 

freedom of movement in the form of establishment or provision o f services and the 

housing rights cannot be mechanistically established or denied on the formalistic grounds 

o f classification based either of the kind of economic activity exercised by the migrant or 

his residence in the Member State in question. On the contrary, this should be a matter of 

assessment on the basis o f factual evidence in each case. As a result, the Member States 

seem to be given a margin o f appreciation when it comes to the issue of housing rights of 

partial migrants.

Remarkably, the approach expressed by the Court of Justice in Commission v Italy in 

the form of obiter dictum is reaffirmed and developed in a later case Klaus Konle v 

Republik Oesterreich914 which is specifically focused on the application o f non

discrimination principle to acquisition of land in a Member State by non-resident nationals 

o f other Member States. This case highlights another important area where a conflict of 

legitimate interests o f Member States and non-resident nationals o f other Member States 

takes place, namely secondary residence. On the one hand, Art. 295 EC (formerly Art. 222 

o f the Treaty) leaves the Member States in control of the system o f property ownership. 

Effectively this allows Member States to establish procedures enabling the national and 

local authorities to carry out control over the country planning policies that are pursued in 

general interest in specific areas. For instance, such a policy may be exercised in regions 

where a very small proportion o f the land can be built on, in order to maintain a permanent 

population and an economic activity independent of the tourist sector. One of the 

measures employed to this end by the Member States is imposing a ban on secondary 

residences. In this connection, it is important to define what qualifies as a secondary 

residence so that it does not impede the fundamental rights of nationals o f other Member 

States, particularly those who have multiple places of residence while exercising the right 

to free movement as workers or the self-employed.

The issue o f the balance between the powers given to the Member States under Art. 

295 EC and the fundamental right of Union citizens to free movement specified in Articles

913 Ibid., para. 19 o f  the Judgment.
9,4 C ase C -302 /97 , K laus K onle  v R epublik O esterreich, [1999] ECR 1-3099.
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39, 43 and 49 EC is addressed in Fearon v Irish Land Commission915 and confirmed in 

Klaus Konle v Republik Oesterreich: although the system o f property ownership

continues to be a matter for each Member State under Article 222 of the Treaty, that 

provision does not have the effect o f exempting such a system from the fundamental rules 

o f the Treaty.”916 One o f such fundamental rules is the free movement of capital as a right 

inherently connected with the acquisition o f immovable property, as a corollary to the right 

o f free movement o f persons as workers and the self-employed. Accordingly, the 

restrictions imposed on the free movement of capital can be compatible with the 

requirements of Community law only on certain conditions.917

First and foremost the restrictions imposed by Member States on acquisition of 

immovable property should not be discriminatory in respect o f nationals o f other Member 

States.918 However, is this requirement sufficient to protect the legitimate interests of 

partial migrants? The desired effect can be achieved if the definition o f the secondary 

residence has a limited socio-economic meaning of a hpliday residence. It should not affect 

those Union citizens who exercise their right to free movement in the capacity of 

economically-active persons. In some cases this condition may be observed by the Member 

States in a rather superficial and formalistic manner. For example, Austrian restrictions on 

land acquisition for secondary residence which was at issue in Klaus Konle v Republik 

Oesterreich was inapplicable to foreign acquirers exercising one of the freedoms 

guaranteed by the EC Treaty or the Agreement on the European Economic Area. However, 

this exemption was available only to those Union citizens who furnished proof of such an 

activity. This rule which, taken at face value, put economically-active nationals of other 

Member States in a more favourable position compared to Austrian nationals, effectively 

subjected the exercise o f the right to acquisition of immovable property for housing 

purposes to the discretion o f administrative authorities and made the enjoyment of the 

fundamental right to free movement illusory which is contrary to Community law919. As a 

result, Mr Konle, a German national, was refused authorisation for acquisition o f land in 

the Tyrol region in Austria despite his stated intention to transfer his principal residence to

915 C ase 182/83, F earon  v Irish L an d Com m ission, [1984] ECR 3977, para 7.
916 Para 38 o f  the Judgment in K laus K onle  v R epublik O esterreich, n. 914 above.
917 Ibid., para 39  o f  the Judgment.
918 Ibid., para 40  o f  the Judgment.
919 See  Joined C ases 286 /82  and 26/83 Luisi an d  C arbone  v M inistero d e l Tesoro, [1984] ECR 377, para 34; 
Joined C ases C -358/93  and C -4 16/93, B ordessa  and  Others, [1995] ECR I-361, para 25; Joined cases C- 
163/94, C -165/94 and C -250/94  Sanz de  Lera an d  Others, [1995] ECR 1-4821, para 25.
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Austria and carry on business there within the framework of the undertaking that he was 

already running in Germany.

In this connection, the administrative procedures associated with acquisition of 

immovable property may constitute a substantial impediment for the exercise of 

fundamental rights by Union citizens. It is clear from the judgment in Klaus Konle v 

Republik Oesterreich that despite equal application of restrictions on secondary residence 

to the nationals o f the Member State and other Union citizens, the administrative 

procedures connected to the acquisition o f immovable property in the Member State in 

question can, nevertheless contain a discriminative element. In particular, the system of 

prior authorization o f the acquisition of property practised in Austria was inherently 

discriminative in respect of nationals of other Member States for it employed means of 

assessment which subjected the applications of nationals of other Member States to a more 

thorough check than applications from Austrian nationals, and conditioned their exercise of 

the fundamental right to free movement on the fulfilment of administrative formalities.

At the same time, the Court o f Justice stressed that the right of Member States to 

supervise the acquisition o f immovable property and the right to prevent the property from 

being acquired for secondary residence is legitimate and should be guaranteed. 

Investigating the avenues of balancing the justified interests of Member States and 

Community migrants o f this issue the Court of Justice comes to the conclusion in Klaus 

Konle v Republik Oesterreich that the effective supervision can be exercised through the 

mechanism of post factum  sanctions penalising those migrants who have abused their 

status and infringed the rules on acquisition of secondary residences, rather than 

authorisation system with its a priori effect. The judgment establishes that a system of 

declaration to the authorities should be used instead of prior authorisation of acquisition of 

immovable property. On the one hand, it allows to secure unrestricted exercise of the 

fundamental rights by migrants. On the other hand, the Member States are able to exercise 

effective control over the acquisition of the property which falls within the rules on 

acquisition o f secondary residence, and protect its interests by such measures of penalising 

unlawful acquirers as a fine, a decision requiring to terminate the unlawful use of the land 

forthwith under penalty of its compulsory sale, or by a declaration that the sale is void 

resulting in reinstatement in the land register of the entries prior to the acquisition of the 

property.
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6.2. A special case of interface between the domains of housing and taxation.

In some cases the right to housing and connected with it rights and benefits are 

entwined into the domain o f taxation. For example, a right connected to housing may take 

on a form of an entitlement of an occupant to deduct from the rent an appropriate amount 

equivalent to a reduction of a tax on income from real property payable by the owner of the 

property.920 It can also be interconnected with tax relief which is used to subsidize interest
09 Ipaid by an individual on a loan to purchase or improve his main residence.

It would be logical to suggest that a bona fide  status of a migrant resident in one 

Member State while carrying out economic activity in another Member State is bound to 

be assessed according to the criteria o f both housing and taxation domains. However, it is 

evident from the case-law of the Court of Justice in which the matter was examined that 

the domain of taxation dominates the decision whether a migrant is entitled to certain 

rights even though such a right concerns the right to housing or is connected with this 

right. The cases Commission v Belgium922 and Peter John Krier Tither v Commissioners o f 

Inland Revenue923 show that in neither if  them the issue of housing rights was considered. 

On the contrary, the validity o f claims of the migrant was assessed exclusively on the basis 

o f relevant taxation law.

In both cases the Court of Justice examined the situation involving an official of the 

Commission of the European Communities and compatibility of the national taxation law 

with Art. 13 o f the Protocol on the Privileges and Immunities o f the European 

Communities which precludes any national tax regardless of its nature and the manner in 

which it is levied, which is imposed directly or indirectly on officials and other servants of 

the Communities by reason of the fact that they are in receipt of remuneration paid by the 

Communities, even if the tax in question is not calculated by reference to the amount of 

that remuneration. However, the broader issue of compliance with the non-discrimination 

requirement of Art. 12 EC was also examined which allows to extrapolate the judgments in 

those cases in a wider context.

920 S ee C om m ission  v Belgium, n. 922 below .
921 See  Tither, n. 923 below .
922 C ase 2 6 0 /8 6 , C om m ission  v Belgium, [1988] ECR 955.
923 C ase C -333 /88 , P eter John K rier Tither v C om m issioners o f  Inland Revenue, [1990] ECR 1-1133, in this 
thesis referred to as ‘T ith er’.

296



As it is evident from the case law, in similar situations where housing rights of 

migrants were affected by the national taxation law the outcome may be different. For 

example, in Commission v Belgium the Court of Justice ruled in favour o f the migrant. In 

this case the tax in question was paid by the landlord but the rate could be reduced 

according to the social circumstances of the tenant who was entitled to deduct a 

corresponding amount from the rent. The provision o f the Belgian law that no reduction 

was applicable where the property was occupied by a tenant who either himself or on 

account o f his spouse was exempt from the tax on natural persons by virtue of international 

conventions was assessed by the Court of Justice as discriminative. It was explained in the 

judgment that the financial burden o f the tax was passed on by the landlord of the property 

to the tenants, as was apparent from the provision that reductions in the tax could be 

deducted from the rent. Where the tenant or his spouse was a Community official but 

would otherwise have been entitled to a reduction, they were forced to bear an additional 

financial charge for the precise reason that they were in receipt o f remuneration which was 

exempt from national taxes.

However, in Tither the outcome was negative. The provision of the United Kingdom 

law which prevented some Community nationals from enjoyment o f relief in respect of 

mortgage interest from income tax, if  they were in receipt o f income which was not 

taxable in that Member State because of a special exemption immunity, was considered 

lawful. Such a decision may appear surprising given the fact that the claimant, an official 

o f the Communities, was deprived o f the taxation relief that clearly had a negative impact 

on his housing conditions, solely because of his circumstances as a person employed 

outside o f the Member State o f his residence and, therefore falling within the category of 

persons exempt from taxation therein.

The reason o f such a different approach of the Court of Justice may be distilled from 

the analysis o f these cases. It is apparent from both cases that the examination of the 

circumstances o f the migrants in issue was carried out in a strictly formalistic manner 

which did not allow the subject-matter to stretch beyond the avenue o f taxation domain 

and, respectively, the scope of Art. 13 of the Protocol on the Privileges and Immunities of 

the European Communities. Accordingly, there was no pressure on the Court o f Justice to 

establish connection between the rights derived under taxation law and the rights of 

migrants to non-discriminative treatment in housing matters despite existence of factual 

interconnection o f those. As a result, the outcome of the case was totally dependent on 

establishment o f discriminative treatment under taxation law.
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The problem in Tither which caused a different outcome was that the Court of Justice 

came to the conclusion that the benefit in question was not in its nature a tax relief The 

national legislation in question operated as a hybrid system. For taxpayers it was acting as 

a form o f tax relief but for non-taxpayers it conferred a non-fiscal financial benefit. Since 

Art. 13 merely requires that whenever Community officials are subject to certain taxes 

they are able to enjoy any tax advantage normally available to taxable persons despite their 

exemption from the national taxation, the logic of the ruling was that no rights of the 

claimant were breached because he was a non-taxpayer and, therefore, the contested 

benefit was not a tax advantage.924

However, any Community official or, indeed, any person who is engaged outside his 

Member State o f residence and exempt from taxation therein under international 

conventions would suffer from such disadvantage because of his status o f partial 

migration. Nevertheless, the factor o f correspondence between the place o f residence and 

the place of employment as a basis o f discriminative treatment was not considered. The 

Court o f Justice defined the limits within which the issue of discrimination was examined 

in the case by illuminating the broader context of application of its ruling and pointing out 

that Art. 7 o f the Treaty (now Article 12 EC) was not breached either because the Miras 

scheme made no distinction between beneficiaries on the basis of their nationality.

The rationale behind the above approach is not particularly well articulated in the 

judgment but, nevertheless, appears in passing. It is the status of the claimant as a bona 

fide  resident which comes as a justification of discriminative treatment. In the case of a 

person with no income subject to the Member State’s tax but who is permitted to operate 

the tax relief scheme in respect o f relevant loan interest, the result is that the Member State 

receives nothing from the borrower but still pays out money to the lender and, therefore, 

suffers a net loss.

However, as far as the discrimination is concerned, the Court o f Justice ignores the fact 

that if the claimant had not been exempt from the taxation in the Member State of 

residence he would have been entitled to the benefit in question even if he had no taxable 

income because he would receive it in the form of a non-fiscal benefit. On the contrary, a 

person exempt from taxation because of his employment outside the Member State of 

residence is deprived of the benefit in question in either the form o f tax relief or non-fiscal

924 See  paras. 14 and 15 o f  the Judgment in Tither, n. 923 above.
925 Ibid., para 17 o f  the Judgment.
926 See ibid., para 24  o f  the Opinion.
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benefit. Thus, as in the general case of housing rights discussed in the previous subsection, 

the situation involving the taxation domain also demonstrates a conflict between a 

consistent application of the principle of non-discrimination and the legitimate interests of 

Member States in accumulation and redistribution of public resources which is apparent in 

the case o f housing rights o f partial migrants.

6.3. Correlation between rights to immovable property and freedom to 

provide services.

One of the aspects o f protection o f the rights of non-residents with respect to 

immovable property in the Member State of employment is that o f the interface with the
Q J J

rights o f service providers. In Svensson and Gustavsson the Court of Justice examined 

the situation where an interest rate subsidy for dependent children on a loan for the 

construction o f a dwelling was refused on the grounds that the loan under consideration 

was taken out from a credit institution established in another Member State. For non

residents who chose to take out a loan from a credit institution in their Member State of 

residence rather than in the State o f employment this issue may be particularly topical.

The Court o f Justice ruled that such a refusal was incompatible with Art. 49 (formerly 

59) EC. The grant of a housing benefit, in particular an interest rate subsidy, cannot be 

made subject to the requirement that the loans intended to finance the construction, 

acquisition or improvement o f the housing which is to benefit from the subsidy should be 

obtained from a credit institution approved in the Member State which grants the benefit 

since it implies that the credit institution should be established there.

However, the limitation o f this avenue is that the benefit in question may be 

interrelated with the national tax system of the Member State. The Court of Justice 

specifically pointed out that in Svensson and Gustavsson there was no direct link between 

the grant o f the interest rate subsidy to borrowers on the one hand and its financing by 

means o f the profit tax on financial establishments on the other.928 Therefore, the problems 

related to the domain of taxation which are examined in subsection 6.2. of this chapter and 

in Chapter V o f this thesis are relevant for this way of protection o f the housing rights of 

partial migrants.

927 C ase C -484 /93 , P eter  Svensson et Lena G ustavsson  v M inistre du L ogem ent e t de  I ’U rbanism e, [1995],
ECR 1-3955. Hereinafter referred to as ‘Svensson an d  G u stavsson ’.
928 See ibid., para. 18. o f  the Judgment.
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6.4. Conclusion.

In the case o f partial migrants the notion of bona fide  residence retains its relevance for 

enjoyment of housing rights and other rights connected to immovable property. The 

principle o f non-discrimination on the grounds of nationality under Articles 12, 39, 43 and 

49 EC is not sufficient to protect the rights o f Union citizens in cases where discrimination 

takes place on the grounds o f either duration and permanency of residence in the Member 

State or employment outside the Member State in question.

The socio-economic nature o f housing rights in the current system of accumulation and 

redistribution o f public resources by the Member States makes it problematic to justify 

universal application o f non-discriminative treatment to all partial migrants irrespective of 

their actual housing needs and their actual involvement into the economy and the 

community o f the Member State in question. This can be further complicated by the 

influence of the domain of national taxation.

In this context, the approach o f the Court of Justice favours examination of the 

circumstances o f each case and balancing legitimate interests o f Member States and the 

housing rights o f Community workers and the self-employed as a corollary to their 

fundamental right to free movement which may be seen as a special case of balancing the 

concept o f bona fide  residence against Union citizenship rights.
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CHAPTER VII: CONCLUSION.

In the realm o f socio-economic rights of migrants the role o f the categories of 

citizenship and residence comes to the fore at a particular historical stage of state 

evolution, namely the modern welfare state. We have identified two forms in which the 

correlation between the notions o f citizenship and residence manifests itself in the context 

o f the European Union.

Firstly, residence can become a basis of Union citizenship. This can be inferred from 

the current tendency o f narrowing the gap between socio-economic rights o f citizens and 

long-term lawful residents in the framework of the nation state. The current debate is 

therefore focused on the possibility of direct attribution of Union citizenship to long-term 

resident third-country nationals. However, such a development is hindered by the week 

construct o f Union citizenship dependent on possession of nationality of one of the 

Member States.

Nonetheless, this aspect does not exhaust the topic of residence as a basis of Union 

citizenship. As far as migrant Union citizens are concerned, residence in a host Member 

State is a basis o f approximation of socio-economic membership o f a migrant to that of 

nationals and long-term lawful residents of that State. It is evident from the Commission’s 

Proposal for a Directive on the right of Union citizens and their family members to move 

and reside freely within the territory o f the Member States929 that the proposed Union 

membership paradigm is meant to be two-dimensional. On the Member States’ axis the 

scope o f socio-economic membership rights bestowed on migrant Union citizens is 

supposed to be proportionate to the tenure of their lawful residence in the territory of the 

host Member State. Along the supra-national vector the Member States are supposed to 

delegate the power to grant the status of permanent residence in their territory to the 

European Union. Within this matrix, the link between Union citizenship, as a form of 

membership in a greater community, and membership in the community of a host Member 

State for long-term residents is established via the status of residence.

029 Proposal for a European Parliament and Council Directive on the right o f  citizens o f  the U nion and their 
fam ily m em bers to m ove and reside freely within the territory o f  the Member States o f  23 May 2001 . COM  
(2 0 0 1 ) 257  final.
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Secondly, residence serves as a tool of differentiation between Union citizens as 

regards socio-economic rights. This function of residence is characteristic of all complex 

polities and engendered by the conflict between accumulation of public resources in the 

Member States and subsequent redistribution within the framework o f a greater Union 

community as a result o f intra-Union migration. From this perspective, the ideal of the link 

between a person and the state in the form of bona fide  residence leads to differentiation 

between bona fide  residents, non -bona-fide residents engaged in gainful activity in another 

Member State and non-residents.

Within the framework o f Community law it is possible to identify three aspects in 

which the notion o f residence was utilised for the purpose of regulation of the free 

movement o f Union citizens. Firstly, the status of lawful residence in a Member State is 

interchangeable with Union citizenship as a basis of socio-economic rights consequent on 

the fundamental right to free movement when exercised by Union citizens whose position 

under Community law is uncertain. Secondly, as far as the right to free movement 

exercised by economically active Union citizens is concerned, residence cannot be used as 

a condition for the right to take up economic activity in another Member State. Thirdly, a 

Community notion o f residence has been developed and employed to draw the line 

between residents and non-residents for the purposes of allocation o f socio-economic 

rights and privileges in the domains o f social security, taxation and housing.

However, a cohesive and comprehensive ideation of rights enjoyed by Community 

nationals who reside in one Member State while being engaged in gainful activity in 

employed or self-employed capacity in another Member State has not yet emerged within 

the wider citizenship/residence discourse. Therefore, the directions indicated within the 

above frame o f reference should be contextualised according to their relevance. Firstly, the 

potential o f Union citizenship as a constitutional basis on which partial migrants could rely 

with reference to problems connected with the exercise of the fundamental right to free 

movement and residence should be explored. Secondly, the problems associated with 

socio-economic rights as a corollary to the freedom of movement need to be studied in the 

light o f the dichotomy between Union citizenship and bona-fide residence.

In the course o f examination of the above issues we sought to answer the following 

questions. First, whether the construct o f fundamental constitutional rights to free 

movement and residence embedded in the EC Treaty accommodates all forms of mobility 

characteristic o f partial migration. Second, whether membership in a greater community as 

Union citizens is meaningful for the socio-economic membership of partial migrants in
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their respective Member States o f economic engagement and residence. This study reached 

the following conclusions.

On the issue of universality o f the right to free movement and residence and

applicability o f Art. 18 EC in the case of partial migrants.

A universal right to free movement and residence within the Community for all Union 

citizens should encompass all possible forms of intra-Community movement as a trigger of 

Community protection. In respect o f partial migration, the universality o f the construct of 

the fundamental right to free movement and residence as well as meaningfulness o f Union 

citizenship are tested on three cases corresponding to three types of partial migration of de 

facto  economically active Union citizens which do not match the usual patterns of free 

movement exercised by Community workers and the self-employed.

Firstly, the contemporary dilemma between dynamism of economic activity, including 

its cross-border element, and the need for stability of residence, especially caused by 

family reasons, requires that Community law should accommodate the situation where a 

Community worker or self-employed person would like to maintain residence in a Member 

State other than the State o f his origin while carrying out economic activity elsewhere.

The current Community regulation of this type of migration is inadequate in that it 

artificially classifies such workers and the self-employed as economically inactive persons 

falling within the umbrella of Directive 90/364. The ruling in Baumbast represents an 

attempt by the Court o f Justice to bring the social and legal perspectives together. The 

positive effect o f the judgment is that it enhances the role of Union citizenship as a remedy 

for the lacuna by bringing a person who no longer enjoys the right o f residence as a 

migrant worker, although being economically active elsewhere in the Community, within 

the scope o f Community law on the basis of Art. 18(1) EC. The specificity of the position 

o f such a migrant as an economically active person as regards his ability to avoid 

becoming a burden on the social system of the host Member State is acknowledged by 

adjusting the application of Directive 90/364 on the basis o f the principle of 

proportionality. Baumbast also is valuable for establishing Community criteria of bona fide  

residence in respect o f Union citizens whose right is conferred by Art. 18 EC.

Nonetheless, the application of Art. 18 (1) EC juncto Directive 90/364 in Baumbast is 

evidence that the Court o f Justice is not prepared to challenge the current paradigm of 

differentiation between economically active and inactive Union citizens in a systemic way 

but prefers the expediency approach on a case-by-case basis. As a result, significant issues
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related to various stages of the life cycle of the right to free movement and residence in the 

case o f partial migrants remain unanswered. It is suggested that, as an interim measure, the 

Court o f Justice could create case law on the basis of Art. 18 EC as a safety-net for partial 

migrants adjusting the provision o f Directive 68/360/EEC, Regulation 1251/70 and 

Directive 75/34/EEC in accordance with the principle of proportionality. However, a more 

radical approach is preferable, i.e. replacement o f the current complex corpus of legislation 

with a single comprehensive legislative instrument which should reflect the lessons of 

Baumbast elaborated in this study.

Secondly, there are certain unresolved conceptual problems related to economic 

activity o f a Union citizens resident in a Member State whose nationality they hold which 

surfaced in Carpenter. The general tendency of relaxation of the rule o f internal situation 

has a positive effect in terms o f interpretation of a Community element in the work-related 

activities carried out by Union citizens resident in their own Member States. It is reasoned 

that the ruling in Carpenter avers that the element of physical movement within the 

Community is not a necessary requirement for bringing the economic activity in question 

within the umbrella o f Community law. However, such an assertion does not break away 

from the market concept of free movement of persons in the direction o f free movement of 

citizens. As far as the social dimension of such economic activity is concerned, the Court 

o f Justice has been unable to invoke Art. 18 EC. As a result, the status o f Union citizenship 

remains irrelevant for such migrants whereas the combination o f their status as economic 

agents with their status as human beings whose fundamental human rights, including the 

right to family life, forms the basis o f their rights. However, such a frame o f reference is 

not capable o f producing a consistent result. The fundamental right to family life can be 

enjoyed by such Union citizens only in so far as they remain economically active. 

Therefore, although the ruling in Carpenter objectively results in strengthening the status 

o f Union citizenship in terms of protection of fundamental rights of Union citizens 

anywhere in the Community regardless of their economic activity and the place of 

residence, it does not remove the gap between the economic and human constituents of 

Union citizenship. It is submitted, therefore, that partial migrants who carry out their 

economic activity within the Community while remaining resident in their Member State 

o f origin will continue to be discouraged from exercise of their right to free movement in 

this form unless the link between their economic activity and the right to family life is 

removed.
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Thirdly, the status of migrants who are engaged in an employed or self-employed 

capacity in the Member State of their origin while having taken up residence in another 

Member State without connection to any economic activity there lacks consistency. Union 

citizens who have exercised their right to free movement and residence in such a way can 

rely on Community law against their Member States of origin where they carry on 

economic activity only if the matter falls within the scope of law harmonised or 

coordinated at the Community level. Otherwise, the rule of a wholly internal situation 

prevails over the provisions o f Art. 18 EC and the free movement articles o f the EC Treaty. 

It is argued in this connection that the limitation of the Community concept o f the right to 

free movement o f such migrants is not justified since it does not take into account the 

following two factors: a) this type o f migration involves genuine exercise o f cross-border 

economic activity; b) the exercise o f the right to free movement and residence under Art. 

18 EC which is present in this case should not result in a lesser scope o f protection for 

Union citizens if  they simultaneously remain economically active.

To sum it up, the construct o f the fundamental constitutional right to free movement 

and residence does not fully accommodate the forms of mobility characteristic of partial 

migration although certain positive steps made by the Court of Justice have broadened the 

scope o f issues where such migrants can rely on Community law. However, the real 

solution lies in, firstly, abolishing the artificial division between economically-active and 

economically-inactive Union citizens in order to create a universal constitutional base of 

the right to free movement and residence and, secondly, further harmonisation and 

coordination o f national legal systems within the Community framework.

This research shows that currently the economic and social rationales of partial 

migration are not reflected in Community law in a systematic way. As a result, Community 

protection o f the fundamental right to free movement and residence in some forms of 

partial migration depends on the case-by-case approach of the Court of Justice. It is 

proposed in this connection that the paradigm of bona fide  relationship between 

Community nationals and the Member States should be changed so that the construct of the 

right to free movement and residence could accommodate all types of partial migration. In 

such a way a solid conceptual basis would be created on which Union citizens could rely 

against impediments to their fundamental right to free movement and residence exercised 

in the form of partial migration.
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On the issue o f rights ofpartial migrants in the area of social security.

The social security rights of partial migrants epitomise the conflict between 

aggregation of public resources within the framework of national welfare systems and 

subsequent redistribution o f these resources within the supra-national framework of the 

European Union. This dilemma is defined by correlation between the sovereignty of the 

Member States over the organisation of their social security systems and the requirement 

o f Community law that national rules of social security should not obstruct the 

constitutional right to free movement. As a result, social membership o f Union citizens is 

diffracted between the national and supra-national levels.

Analysing the correlation between these two levels we come to the conclusion that the 

most adequate theory to describe social membership of Union citizens within the current 

framework of Community law and with regard to the proposed Constitution for Europe is 

that o f nested social membership. Within this flexible model the balance of powers 

between the Union and the Member States is crucial for the social membership discourse 

and will depend on the outcome of the IGC. It is argued, in this connection, that the 

ideation o f social membership for partial migrants should accommodate several factors that 

determine the correlation between the national and supra-national components in the 

regulation o f social security rights. Firstly, as far as the influence o f economic modes on 

social membership is concerned, it is reasoned that as long as partial migration can be seen 

as a phenomenon closely connected with a globalised economy that affects work-related 

activities in terms o f their dynamics, internationalisation, and diversification of 

attachments in terms o f residence and work, Schumpeterian theory seems to present an 

adequate picture o f the economy o f which partial migration is a product. Secondly, as far 

as policy making is concerned, although we agree with the characterisation of the 

European Union as a regulatory type in which welfare is a field of multi-level governance, 

it is submitted that this model o f policy making does not remove either the problem of the 

choice between its variations (‘the neo-liberal’, ‘the convergence’, ‘the conservative social 

cohesion’, and ‘the social justice’ types) or the issue of disparities between national social 

security systems. Thirdly, as far as the avenue of convergence o f social policies of the 

Member States is concerned, such a tendency is uncertain and should not be overestimated 

as a factor which could make the bona-fide link between migrants and the Member States 

irrelevant. Within this theoretical setting, social security rights o f partial migrants are 

bound to be determined by a compromise between the requirement o f bona-fide
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relationship o f migrants with the respective Member States of residence and work, on the 

one hand, and the fundamental right to free movement of persons, on the other hand.

Community regulation o f social security rights for partial migrants is likely to remain 

based on the compromise between a) legitimate interests of the Member States to protect 

their national security systems from abuse by migrants with no bona-fide connection and to 

avoid social dumping, b) legitimate interests of migrant workers (and the self-employed) as 

regards Community protection against disadvantages related to temporary migration in 

order to perform work for their employer, and c) legitimate interests of service providers as 

regards posting labour force in another Member State in the case of posted workers. Within 

this matrix, the choice between the principle of currently applicable lex loci laboris and 

proposed by some commentators lex loci domicilii930, as the general foundation for 

Community social security law, does not have the same meaning for partial migrants as for 

other migrants since either o f the principles should be adjusted to the specificity of the split 

between the personal and economic affiliations of partial migrants and their family 

members.

Although the analysis of the socio-economic and political setting shows that the 

constitutional change of the bona fide  doctrine of social security rights on the basis of 

Union-wide harmonisation of social security systems may be impossible in the foreseeable 

future and, probably, undesirable, the current Community regulation of social security 

rights o f partial migrants can be improved in order to remove obstacles to free movement 

and enhance its social component. Within this matrix, this study identified and elaborated 

on the topical problems related to social security rights of posted workers and frontier 

workers and self-employed which should be addressed by the European Union legislator.

The role o f Art. 18 EC is assessed as having little effect on social rights of Union 

citizens and limited to the development of a residual concept of ‘a degree of financial 

solidarity between nationals o f a host Member State and nationals o f other Member States’ 

with regard to the rights o f economically inactive Union citizens. The analysis o f social 

security rights for partial migrants confirms the view that social security rules of the
Q-1 1

European Union are ancillary to its aims of the free movement of economic agents. 

However, it would be wrong to disregard the evidence that in many cases Community law 

intends to create the most favourable conditions for partial migrants with respect to

930 S ee Christiansen, A ., and M alm stedt, M., “Lex L oci L aboris versus Lex L oci D om icilii -  an Inquiry into 
the N orm ative Foundations o f  European Social Security Law” (2000) 2/1 EJSS, 69 -111 .
931 Harris, N ., “The W elfare State, Social Security, and Social Citizenship R ights”, in Harris, N . (ed .) Social 
S ecu rity  L aw  in Context, Oxford University Press. 2000 , at 15.
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specificity o f personal and family circumstances of posted and frontier workers. Even 

though these efforts are designed to facilitate free movement of economic agents rather 

than Union citizens, they should be given credit for bringing the economic and the social 

constituents o f partial migration together. Along this path, the degree of consistency, 

coherence and comprehensiveness of Community regulation of social security rights can 

be enhanced. As a consequence, socio-economic membership o f partial migrants in both 

national and supra-national dimensions could become more advanced, and their Union 

citizenship status would be more meaningful as a greater degree of equality of treatment 

could be enjoyed by partial migrants and their family members in both Member States of 

residence and work.

On the issue of rights ofpartial migrants in the area of taxation.

Taxation is an area where problems for migrants who are resident in one Member State 

while carrying on work-related activity in another Member State persist. The scope of 

protection available for such migrants is significantly narrower than for migrants who take 

up residence in another Member State to pursue activities as Community workers or self- 

employed persons. The analysis shows that bona fide  residence status is conceptually far 

more important in the area o f taxation than Union citizenship. Equal treatment of partial 

migrants on the same grounds as resident nationals of a Member State is unachievable at 

present. This results from an objective necessity for the Member States to retain 

sovereignty over their tax systems to secure accumulation and redistribution of the national 

revenue. The approximation o f Community protection of partial migrants to that enjoyed 

by the rest o f Union citizens is possible mostly along the avenue of the case-law of the 

Court o f Justice. In particular, the doctrine of elimination of non-discriminatory obstacles 

to free movement o f persons provides the best available way to reconcile the legitimate 

interests o f partial migrants and the Member States by means o f the rule of reason. At the 

same time, the issue o f elimination o f all obstacles to exercise o f the fundamental right to 

free movement by partial migrants is connected with integration of social security systems 

o f Member States. Creation o f inter-state tax cohesion gradually dilutes the defensive 

argument about the necessity to maintain coherence of national taxation regimes entwined 

with social security systems. Another avenue of circumscribing the tax sovereignty of 

Member States with corresponding elimination of obstacles to free movement of partial 

migrants is via elimination of obstacles to free movement of services and capital in the area 

o f insurance contracts concluded by partial migrants. Creation o f pan-European pension 

institutions also furthers this process. These trends suggest that enhancement of
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fundamental freedoms o f Union citizens who exercise the right to free movement in the 

form o f partial migration is hardly possible without effective functioning o f single market 

and integration in the area o f taxation and social security.

On the issue o f housing rights and other rights to immovable property.

In the case o f partial migrants the notion of bona fide  residence retains its relevance for 

enjoyment o f housing rights and other rights connected to immovable property. The 

principle of non-discrimination on the grounds of nationality under Articles 12, 39, 43 and 

49 EC is not sufficient to protect the rights of Union citizens in cases where discrimination 

takes place on the grounds o f either duration and permanency of residence in the Member 

State or employment outside the Member State in question.

The socio-economic nature o f housing rights in the current system of accumulation and 

redistribution of public resources by the Member States makes it problematic to justify 

universal application of non-discriminative treatment to all partial migrants irrespective of 

their actual housing needs and their actual involvement into the economy and the 

community o f the Member State in question. This can be further complicated by the 

influence o f the domain of national taxation.

In this context, the approach of the Court of Justice favours examination of the 

circumstances o f each case and balancing legitimate interests o f Member States and the 

housing rights o f Community workers and the self-employed as a corollary to their 

fundamental right to free movement which may be seen as a special case of balancing the 

concept o f bona fide  residence against Union citizenship rights.

In conclusion, the shaping and protection of socio-economic rights o f partial migrants 

in a complex entity such as the European Union is defined by the balance between their 

status as Union citizens, on the one hand, and their status as bona fide  residents, non-bona- 

fide residents, and non-resident workers and self-employed persons tied to the welfare 

systems of the Member States. The role of the Treaty provisions on Union citizenship as a 

constitutional basis in protection o f partial migrants’ rights is still incipient.

However, the meaningfulness of the concept of Union citizenship for partial migrants 

is ultimately defined by the process of approximation of their socio-economic membership 

in the respective communities of their Member States of residence and work as well as 

membership in the greater community of the European Union to the ideal of fu ll 

membership fo r  partial migrants. The coherence of the construct o f Union citizenship is 

tested within this continuum according to the scope of rights enjoyed by partial migrants 

under Community law.
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This research identified plenty of areas in which Community protection o f partial 

migrants’ rights can be improved in terms of coherence. The Community action in this 

direction should be based on a systematic analytical approach to the phenomenon of partial 

migration. Moreover, the specificity o f the diffracted membership of partial migrants 

requires coordination o f the efforts at both national and supra-national levels across the 

European Union. In this connection, in addition to changes proposed in this study in 

Community law, the initiatives of the European Parliament to adopt a directive introducing 

an obligation for the Member States to study the impact of their national legislation on 

frontier workers should be encouraged and extended to all partial migrants.

932 Report o f  C om m ittee on Em ploym ent and Social Affairs o f  20  N ovem ber 20 0 0  on the situation o f  frontier 
workers. A 5 -0 3 3 8 /2 0 0 0  <R R \286201E N .doc> . See also Resolution o f  the European Parliament o f  28 May 
1998 concerning the situation o f  frontier workers in the European Union [1998] OJ C 195.
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