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Route 66: enforcing
arbitral awards

Masood Ahmed reports on leave to enforce
under s 66 of the Arbitration Act 1996

IN BRIEF
P Section 66 of the Arbitration Act 1996:
enforcing arbitral awards.

> West Tankers Inc v Allianz SpA (The Front
Comor): enforcing the rights which the award
has established.

> Av B:ahelpful reminder of the approach
the courts willadopt when considering an
application to enforce under s 66.

ection 66 of the Arbitration Act

1996 (the 1996 Act) provides that

an arbitral award may, with the

permission of the court, be enforced
in the same manner as a judgment or order
of the court. However, for the award to be
validly enforced, it must, as confirmed in
West Tankers Inc v Allianz SpA (The Front
Comor) [2012] EWCA Civ 27, [2012] All
ER (D) 127 (Jan), seek to enforce rights
which the award has established (ie, be
a declaratory award). Recently, the High
Courtin AvB [2020] EWHC 952 (Comm) set
aside an earlier order enforcing an arbitral
award on the grounds that the full award
debt was not outstanding and therefore it did
not constitute a declaratory award for the
purposes of s 66 of the 1996 Act.

The facts

The claimant and defendant referred their
dispute in relation to an earlier settlement
agreement to arbitration. That arbitration
was compromised by consent through a
settlement agreement. With the consent

of the parties, an arbitration award was
made which required the defendant to pay
$34.6m plus interest of $10.2m (cl 2.1).

The award also provided that no interest
was payable if the principal sum was paid
in accordance with the payment schedule
set out in the award, namely an initial
payment of $2m and then further payments
of $1.25 million each quarter until payment
of the total principal sum had been made

(c1 3.2). If any of the instalments were not
paid by the requisite dates, the full amount
plus the interest would become payable

immediately (cl 3.3).

The defendant failed to make the October

- 2019 payment and claimed that c1 2.3 of

the award required the claimant to provide
it with payment instructions ten business
days prior to payment which the claimant

. had failed to do. The defendant further :
i argued that at a meeting in October 2019, the

claimant had orally agreed not to enforce the
award until the parties had agreed on new
payment terms. The award was therefore
superseded by the oral agreement or, in the

alternative, the claimant was estopped from
i relying on the award.

On 14 October 2019, the claimant issued
a claim form seeking leave to enforce the
award. The defendant subsequently made

¢ two payments on 16 and 17 October 2019.
On 17 October, Mr Justice Teare made
¢ an order on the papers giving permission

under ss 101(2) and 66(1) of the 1996 Act to
enforce the operative part of the award. The
order stated that ‘the Defendant shall pay to

; the Claimant the sum currently outstanding
. 0f $39,111,604.18..

The defendant subsequently made an
application to set aside Teare J’s order on the
grounds that (i) although the application for
leave to enforce the award was made in the

i alternative under s 101(2) and s 66(1) it was
. an award which had been made in the UK

and therefore was not within the definition
of a ‘New York Convention Award’ under s
100 of the 1996 Act; (ii) there was no power

¢ under s 66(1) to order judgment in the terms
i made; and (iii) in any event, the court should
i exercise its discretion under s 66 and refuse

leave to enforce the award.

Parties’ submissions

i The defendant submitted that (i) although
¢ the claimant now accepted that it was not

within the scope of s 101 of the 1996 Act
because the award was made in the UK,
the claimant could not merely excise the
reference in the October order to s 101 and

: the October order should be set aside; (ii)
i following the decision in West Tankers Inc
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vAllianz Spa, an order pursuant to s 66(1)
. could only be to enforce rights which the
. judgment or award has established and

the circumstances (ie, the acceleration of
the debt pursuant to the award) were not
established in the award; (iii) the court must

i determine whether to exercise its discretion

under s 66 and make a judicial determination
whether it is appropriate to enter judgment
(West Tankers).

The claimant submitted that (i) the
application for leave to enforce was properly

made pursuant to s 66 and there was no need
i torefer tos 101 in the claim form; (ii) there

was no need for a determination by the court
as to whether the circumstances under the
award had arisen; it was common ground

¢ that the defendant had failed to pay; (iii)
: there was no basis to refuse enforcement of
¢ the award: no agreement had been reached

at the October meeting and any alleged
oral agreement was uncertain and lacked
consideration, there was no intention to

i create legal relations and estoppel did
i notarise.

The decision
Mrs Justice Moulder first dealt with the
claimant’s application to enforce under

i 5101 of the 1996 Act. Dismissing the
i claimant’s argument that Teare J would

have been aware that the seat of arbitration
was London, Moulder J held that it was
incumbent upon the claimant making an ex

i parte application on the papers to ensure that
i all relevant points are drawn to the attention
i of the judge; to assume that the judge will

scrutinise the papers to identify any mistakes
was a misunderstanding of the process.
Further, although the application was made

¢ in the alternative, the claim form clearly
¢ relied on s 101 and arguably placed greater

reliance on that section and therefore the

judge may have been led to make an order

which he might not otherwise have done.
Moulder J also held that it was not open

¢ to the court to make an order under s 66
i where the circumstances require a further
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adjudication, namely that there had been

a failure to pay an instalment and the
payment had become due under cl 3.3 of
the award. The Court of Appeal in West
Tankers addressed the question of whether
there was power under s 66 to order a
judgment to be entered in the terms of an
arbitral award in a case where the award was
declaratory in form. Although the decision
was not on point, the following comments
of Lord Justice Toulson in West Tankers
were relevant: ‘For the enforcement of any
judgment or award is the enforcement of
the rights which the judgment or award has
established. As with any judgment or award,
so in the case of a monetary judgment or
award its enforcement is the enforcement

of the right (a right to payment) which the
award has established.’

Following West Tankers, Moulder J
concluded that the award did not establish
the ‘right to payment’ of the accelerated sum;
there was no statement or finding in the
award that the entire principal sum was due
pursuant to cl 3.3 but rather there was only
provision in the award for the sum to become
due if certain conditions were satisfied.
Furthermore, the arbitrator had not decided
whether cl 3.3 has been triggered and the
principal sum accelerated. Accordingly, it
was not open to the claimant to obtain the
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October order to enforce the accelerated sum
and on that basis the order was set aside.

Judicial attention then turned to the
issue of whether the claimant’s application
for leave to enforce the award under s 66
should be set aside. Moulder J explained that
the approach to be taken where there are
disputed questions of fact in relation to an
application under s 66 was addressed by Mr
Justice Hamblen (as he then was) in Sovarex
SAv Romero Alvarez SA [2011] EWHC 1661
(Comm), [2011] All ER (D) 225 (Jun): ‘Given
that the court has the power under CPR Part
62 to give appropriate directions to enable
issues of fact to be determined, there is no
obvious reason why the enforcing party
should be compelled to start proceedings all
over again by commencing an action on the
award, thereby potentially wasting both time
and costs. Section 66 is meant to deal with
enforcement generally and there is nothing
in s.66 itself or in the CPR which requires
an alternative mode of procedure to be
adopted in the event of the application being
challenged on the facts. Consistent with the
Overriding Objective the priority must be to
progress matters sensibly and cost effectively
rather than to waste time and costs for
formalistic reasons.’

It was noted that s 66 is a summary
procedure and thus the court has discretion

whether to grant leave. In this case, the
defendant had shown, on the evidence,
arealistic prospect of establishing a

defence to enforcement for a number of
reasons including the need for the issues

in contention to be fully investigated and
argued in the light of the evidence before the
court could grant leave to enforce.

Comment

The decision in A v B serves as a helpful
reminder of the approach the courts will
adopt when considering an application

to enforce under s 66(1). The courts will
carefully scrutinise an award within the
context of the circumstances of the particular
case and will only grant an order to enforce
where the award has established rights. A
further obvious but important point is the
need for parties seeking to make ex parte
applications to ensure that their applications
are not only carefully drafted but also make
reference to all necessary legal authorities; a
failure to do this will result in any orders that
are granted being successfully challenged
and set aside which will, in turn, cause

delays and increase costs. NLJ

Masood Ahmed, Associate Professor of Law,
University of Leicester, member of the Civil
Procedure Rule Committee

Always hit

your mark

Trade Marks

Law and Practice

For the first time, LexisNexis is publishing two popular trade marks titles.

Morcom on Trade Marks (Sixth Edition) formerly known as the Modern Law of Trade Marks, is the
must-have specialist guide on trade marks law. It provides current analysis and in-depth commentary
on key issues in an authoritative and comprehensive hardback volume. Written by an experienced
team of barristers, the new edition will include detailed coverage of the consequences of the exit of
the UK from the EU.

Trade Marks Law and Practice (Fifth Edition) is an accessible, quick reference guide to trade marks
law. It contains practical guidance focused content with useful tables and flowcharts in a handy
paperback. Written by a barrister, a trade mark lawyer and attorney and an academic this title
provides a well-rounded perspective to the law and practice of trade marks.

Pre-order now

@@ LexisNexis’

lexisnexis.co.uk/trademarks2020

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks
of RELX Inc. © 2019 LexisNexis SA-0420-019. The information in this document is current as of May 2020 and is subject to change without notice.



http://www.newlawjournal.co.uk
http://www.lexisnexis.co.uk/trademarks2020

